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Page 1 headnote, line 5, for "Receiver" read "Beoeirer." 

„ 4 line 5 from top, for "another" read "another." 

„ 4 line 11 from bottom, for "before" read "before." 

„ 8 line 7 from top, for "th" read ''the," 

„ 12 headnote, line 4, for "the defendants 1 ' read "their." 

„ 12 line 12 from bottom, after "Reeves" insert "CJ." 

„ 12 line 10 from bottom, for "ovor read "over." 

„ 16 headnote, line 1, after " too. 35 " insert " A." 

„ 18 line 12 from bottom, for "Lo Cocy" read "Le Cooq." 

„ 20 line 10 from bottom, for " Magistral** " read " Magistrates. 19 

„ 20 last line, for "the" read "that" 

„ 25 headnote, lines 4, 5, for "plaintiff" read "defendant/ 9 and for 

"defendant 91 read "exbibitant" 

„ 30 line 26 from bottom, for "Ant" read "Act" 

„ 33 last line, for "sense" read "sense." 

„ 34 line 7 from top, for " present " read " present." 

„ 38 line 22 from bottom, before " Stone" inseit •'In-" 

„ 38 line 16 from bottom, dele " be." 

„ 39 headnote, line 4, for " complaint" read " conviction." 

„ 45 line 5 from bottom, before " and " insert " 1 1." 

„ 50 line 23 from bottom, for " prosecution " read " prosecution." 

„ 59 line 3 from top, dele "the." 

„ 68 line 6 from bottom, dele one "f" from "reffered." 

„ 66 line 2 from top, for " proceeding " read " proceeding." 

„ 71 line 10 from top, for " snbsopiptions " read " subscriptions." 

„ ; 73 line 6 from top, after "Greaves" add "0. J." 

„ 84 line 22 from bottom, for " iodavertent " read "inadvertent** 

„ 84 line 10 from bottom, after "and insert "the." 



SKEETE Appellant. 

8EALY Respondent. 

SKEETE Appellant. 

BA&OEANTv Respondent. 

Court of Error and Assistant Court of Appeal— Respective Junctions 
defined and distinguished — No power in Assistant Court of 
Appeal to quash proceedings— No power in Court of Error to 
amend Conviction—Larceny— Property in goods rightly laid in 
Receiver in Chancery. 

Edward Brathwaite Skeete, Receiver in Chancery of Three lg7g 
Bouses plantation, lodged a oomplaint before F. Pilgrim Keq. P.M. ._, " 

for St. Philip's, against one 8ealy for stealing oertain para grass, 23rd August. 
value Is., the property of the Complainant " em Receiver," which 
defendant had been entrusted with to take to a gentleman's stables 
in the neighbourhood. Mr. Skeete also lodged a ease against Ser- 
geant and Bookies for receiving the grass knowing it to have been 
stolen. Tho Magistrate oonvioted the defendants in both eases 
ordering Sealy to undergo three months 9 imprisonment with hard 
labour, and Sargeant and Beckles to undergo three months' impris- 
onment " and hard labour. 19 

The defendants in both cases appealed to the Assistant Court 
of Appeal where Mr. Peterkin, Solicitor, appeared as their advocate, 
and took the objection in each case that the property was laid in 
the wrong person, as Mr. Skeete was only the Receiver in Chancery. 

The majority of the Court (F. H. Aileyne & T. Kerr, E*qrs.) 
held the objeotion fatal and " quashed " the proceedings in both 
eases. They also held in the case against Sargeant and Beckles that 
as the section (Petty Theft Act of 24th August 1872, s. 2) under 
which the Magistrate adjudicated said nothing about hard labour, 
he had exceeded his jurisdiction* 

F. B. Smith Esq. dissented, being of opinion that : (1) the 
possession and special property of the grass was in the complainant 
as Receiver ; (2) Under the 14th section of the Justices of the 
Peace Procedure Act of 23rd August 1860 it was laid down that 
in all oases of imprisonment for any offence, the justices might in 
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Sana 

v. 

SSALT & 
BlBOSAHT. 



their discretion add hard labour ; (3) Supposing (whioh he held 
to be the ease) the complaint or caption was good in form the As- 
sistant Court of Appeal had power to amend or correct the order bj 
striking out the hard labour. 

The Complainant appealed to the Court of Error in both cases. 

W. C. Bme$ for the appellant was not called upon to argue 
in the case against 8ealy, and in the other case was directed to 
confine his argument to the seoond ground taken by the Court 
below for quashing the magisterial proceedings. He enforced the 
second and third grounds taken up by Mr. 8mtth. 

[Packer C.J. The Assistant Court of Appeal not having 
amended the conviction, as they have power to do, can a Court of 
Error do so ?] 

A Court of Error can properly only deal with any error of law 
on the face of the record ; but our Courts of Error, as distinguished 
from the precedents in the Queen's Bench, have always reviewed 
the facts on the record as well as the law, and an appeal does not 
the less lie to our Court though it turns solely on a question of faot. 
The Court has often varied judgments by diminishing damages, and 
by parity of reasoning can diminish the award here by striking out 
the'hard labour, if the Justices of the Peace Procedure Act does not 
apply. 

[Packer, C. J. That may be. But supposing the record as it 
comes up discloses simply an excess of jurisdiction by a magistrate 
imposing hard labour when the law under whioh he adjudicates does 
not empower it, can a Court of Error amend such a judgment ?"] 

Perhaps not, supposing there be an excess of jurisdiction : but 
the question is, whether on Mr. Smith's contention and mine to- 
day there is. 

The Respondents did not answer when called ; and no counsel 
appeared for them. 

Sib Chables Packer, C.J. said there was nothing in the ob- 
jection to the complaint in Sealy's ease that was taken by the 
Solicitor who appeared for him in the court below. The property 
was very properly laid in the Receiver who was an officer of the 
Court of Chancery ; he was in legal possession of the plantation, 
and was personally accountable for the rents profits and issues, and 
the matter admitted of no argument. The Courl of Appeal, as he 
gathered from the reasons they gave for quashing the proceedings, 
thought they found some authority for what they did in the present 
case in a decision of this court some time ago in a case from Banna* 
iyn$, Christ Church. That case was not in anywue like the present. 
In that case where a person was oharged with stealing sugar from 
Bannttyne plantation, the property was laid in nobody : the charge 
simply was " for stealing sugar from Bmuuttyne plantation. 1 ' The 
magistrate convicted, and the Assistant Court of Appeal held he 
was wrong. The c*pti*n or complaint was incurably bad on its 
face, as an indictment would be under the same circumstances, for 
it was essential certainly in a charge of larceny that the property 



Alleged to be stolen should be laid as belonging to somebody. g 

That necessary element was absent from the charge, alluded to, and ^ 

just as an Indictment would hare been bad whioh disclosed the Shalt & 

same defect, the Bannatyne Complaint was bad : the Court of SAB0BAM. 

Appeal so held and this Court confirmed the decision. The Court 

of Appeal had also referred to a oase in the books in whioh goods 

levied upon by a Sheriff hating been stolen, the property was laid in 

the execution debtor, and the Court below seemed to suppose that 

in the same way the property in the present oase should have been 

laid io the Trustees or owners or Three JEToutes. The two cases 

were not exactly the same ; but even if they were, because in the 

one alluded to the property was laid in the Execution debtor it did 

not follow that the Indictment would have been bad if it had been 

laid in the Sheriff. His Honor said in Sealy's case the decision 

of the Assistant Court of Appeal would be reversed, and that of 

the magistrate stood confirmed. 

Dealing with the other case, His Honor, after reciting the 
history of the case, said the Appellant in his petition had prayed 
the Court, among other things, if on the hearing it should be held 
there was error in the judgment ot the court below, the oase might 
be sent back to be heard and determined on its merits. He had al- 
ready, in the previous case, disposed of the first ground on which 
the Assistant Court of Appeal had decided to quash the conviction 
in the second oase by having decided that the property was well 
laid in the complaint as that of Mr. Skeete, the Receiver in Chan- 
cery. The other ground on whioh the majority of the Court had 
gone was that, inasmuch as the clause of the Petty Theft Act pre- 
scribing the punishment for receivers did not mention hard labour, 
the Magistrate bad exoeeded his jurisdiction. Mr. Justice Smith in 
dissenting from his colleagues put two grounds for the course he 
took. He held first, that although the Act in question did not in 
terms empower the ordering of hard labor, yet that the 4th sub- 
section of the 14th clause of the Justices of the Peace Procedure 
Act in general terms declared that " In every case of an offence 
" where the act shall authorise the justices to order imprisonment 
" they may adjudge by their order that the said imprisonment 
11 shall be either with or without hard labor according as they shall 
" see fit," and that this provision covered the " hard labor " in- 
troduced bj the magistrate into his order and made it legal. And 
2nd, Mr. Smith said even if that were not so, the Court of Appeal 
had full power to amend the order by striking out the hard labor* 
It was quite true, continued His Honor, as stated by the majority 
of the Court of Appeal, that the original Petty Theft Act of 1866 
directed the imposition of hard labour in oases of receiving as well 
as in stealing. It was manifest that the omission of " hard labour" 
in the second clause of the consolidated Act of 1872, in whioh the 
same provisions were re-enacted, was a clerical oversight, for in 
the same act, the 4th section empowered imprisonment with hard 
labor in such a case as a person being found in possession of any 
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property and unable to account for it— wbiob was only a misde- 
meanor. The Court, however, had no power to correct clerical 
Ssaxt k errors, and the question was — whether the Act as it now stood in 
Bamkajtt. the Statute Book empowered a magistrate to add hard labour. 
Before dealing with that point, he would deal with another whioh 
distinctly arose in this ease and which Mr. Smith had pointedly 
made— whether the Court of Appeal should not have amended the 
order of the magistrate, supposing they held it to be erroneous, 
other points in the proceeding being regular to give jurisdiction, 
appellate and special ; — and what is the power and duty, under the 
law, of the Assistant Court of Appeal as to quashing convictions 
and yarying and amending orders decisions and judgments of 
Magistrates: Oonourring as he did in the opinion of Justice Smith, 
so far at least that where the oomplaint disclosed jurisdiction and 
was otherwise good upon its face, the Court of Appeal had the 

Swer and ought to vary or amend the magistrate's decision where 
ey did not see their way to reversing it, he felt bound to say 
that the Court of Appeal when they proceeded to " quash convic- 
tions," altogether misapprehended their functions. Quashing of 
convictions was well known in legal procedure, but it was also a 
procedure peculiar at any rate to Courts of Error, and always was 
a very formal and special proceeding. In England the Court of 
Queen's Bench was very often called upon to quash proceedings; 
but then you had to proceed regularly. Counsel had to apply to 
the Court for a writ of Certiorari to bring up the proceedings, and 
then he had to show to the Court that there was something 
incurably bad upon their face and that they ought to be quashed. 
Now the Court of Appeal to commence with, was not a Court of 
Error at all, nor were their functions those in any wise apper- 
taining to a Court of Error. By the 4th section of the Assistant 
Court of Appeal Act the fullest power was given to the Court to 
re-hear proceedings in every case. Power was given to them " to 
examine on oath, when they shall deem it expedient to the ends of 
justice, both parties to any appeal and to re-examine any witness 
or witnesses who had given testimony on the original hearing of 
the complaint ;" and they were moreover empowered " in any case 
where they shall deem it conducive to the ends of justice, either on 
the part of the appellant or respondent, to examine any witness 
or witnesses other than such as may have been examined beforo the 
Police Magistrate" from whom the Appeal came ; and then they 
were empowered and required to " make such order, with or with- 
out costs, as to them shall seem meet." Nor was that all, for by 
the 8th section of the Act, on the 1st and 15th days of every 
month the several Police Magistrates were required to make a 
return to the Court of Appeal of all eases decided by them during 
the fortnight ; and the Act mado it the duty of the Court of Appeal 
"to inspect and examine the said returns and they shall have 
authority to call for the proceedings in any case in whioh they 
shall detect any error of judgment or mistake in law, and shall on 



giving notice to the parties interested, hare power" — be it observed g--™- 
not to " quash proceedings ' but to " correct and revise" the same. DK ^ T * 
It was therefore clear from the words of the Act that there was Shalt h 
nothing at all empowering the Assistant Oourt of Appeal to assume SAsaiAn. 
the functions of error, but that these large powers were conferred 
upon the Oourt to enable it to discharge the duties of a oourt of 
review and to mete out substantial justice on the merits to every 
suitor, complainant or defendant, who came or was brought before 
any Police Magistrate in the island. It followed, therefore, as 
Justice Smith laid it down, that it is the plain duty of the Court, 
when an appeal comes before them from the decision or order of a 
Magistrate on any complaint which is good in law and discloses 
jurisdiction in the Justice — to re-hear the case ; and, if they deem 
it necessary, to amend the decision or make any order, whether of 
reversal or otherwise, as will ensure substantial justice between the 
parties. His Honor said he would now go shortly to the points 
which he had to decide looking at the proceedings in the shape in 
which they had actually come up from the Gouit of Appeal— and 
having regard to the petition filed by the Appellant in Error. 
Those points were four. First— was the property laid in the 
proper person ? That point he had already fully disposed of. The 
second was, — inasmuch as the Act did not, in terms, authorise the 
imposition of hard labor, did the section of the Justice of the Peace 
Procedure Act relied upon by Justioe Smith and to-day by Counsel 
for Appellant, protect the magisterial decision and make it legal ? 
He (the Chief Judge) desired it to be clearly understood, that he 
expressed no opinion at all upon the general question how far 
the Justice of the Peace Procedure Act empowered Magistrates to 
include hard labour at their discretion, when imprisonment might 
be ordered. But looking at the Act of August, 1872, under which 
the present case was tried, he was clearly of opinion that there was 
no power to add hard labour to the punishment for the offence of 
Receiving. That Act in its several clauses dealt with offences some 
of which belong to the class of Felonies and some were deolared in 
terras to be Misdemeanours. The punishment of imprisonment 
with hard labour was affixed to every offence except that dealt with 
in the second olause — the offence now under consideration. If hard 
labour had not been mentioned at all in any of the clauses of the 
Act, b'xt simple imprisonment uniformly ordered, then something 
might be made of the argument deduced from the clause in the 
Justice of the Peaee Procedure Act. But when he found the 
second olause standing alone— standing out an exception to the 
punishment with hard labor prescribed in the other clauses for 
other offences, be thought he was bound to hold that the magis- 
trate had committed an excess of Jurisdiction in awarding hard 
labor. Two further points remained to be disposed of. First, had 
he power as a Court of Error to amend the erroneous Judgment of 
the Magistrate, or what was his duty in view of this manifest error 
in law ? Second, had he power as prayed in the Petition, to send 



__ r _ the ease beck to the ooort below to be tried on its merits, that 

9 # *" ooort having erroneously quashed the magisterial proceedings? 
8ntl*T ^ Viih regard to the first of these two poiots, this Court has not 
flaiwuflr the powers of the Assistant Court of Appeal ; it cannot re-heat 
oases. It is a Court of Error, and the Court is guided entirely by 
the record before it. By the Act of the 24th August, 1858, 
amending the Acts relating to the Assistant Court of Appeal, the 
11th section declared that for the purposes of the Act, the Governor 
and Chief Judge should compose the Court of Error, and that 
appeals to the Court must come from decisions of the Assistant 
Court of Appeal. By a later Act. 7th March 1860, the Chief 
Judge alone was made to constitute the Court of Error ; but the 
power and jurisdiction of the Court were to be sought in the old 
Act of the 15th January, 1655, the preamble of which declared 
that it " hath anciently been the custom and practice within this 
Island for the Governor- and -Council to hear and determine all 
writs of error, petitions of grievances, eW and an Order-in* 
Council is recited in the Act setting forth that divers complaints 
had been made against Robert Lowther Esq., Governor of Bar- 
fcodos for holding inquiries into grievances beyond the Jurisdiction 
of the Governor-in-Council. And it is expressly declared in that 
Order in Osunoil " that the proper jurisdiction of the Court held 
before the Governor and Council in Barbados, in matters cog* 
niiable in any of the Courts of common law in the said Island is 
only to correct ike crrore and grievances arising in the proceeding* of 
He odd Courte and not to proceed originally m any caueee except upon 
petitiene in mailer e of equity" Therefore, he had as a Court of Error 
the same power as the Governor and Council are thus declared to 
possess, and no more. That power was to put his finger on any 
error upon the face of the proceedings sent up to the Court, and 
declare it to be error. The only remaining point was— had he 
power to send the case back to the Assistant Court of Appeal ? 
And a ease In point showing that he had not was that of the Quern 
▼. Siloertides, which waa a case in Error and reported in 3 Q.B., 
40$. There a prisoner was indicted at the Quarter Setsions for 
having in his custody naval stores. Defendant pleaded guilty, and 
Was sentenced to 12 months bard labor. Error was brought on 
the ground, among others, that there was no power to order " hard 
labor." It waa contended for the Prisoner that the Act under 
which the indictment was framed awarded transportation for the 
eflenee, and one of the sections provided other specific forms el 
punishment, not including bard latar, if transportation were miti- 
gated. A contention waa set up for the Crown that the general 
provision* of another Act authorising hard labour were incorporated 
m that under which the indictment was framed. Lord Penman 
held that the judgment was clearly erroneous, and that the only 
question which remained was— what should be done with the 
defendant ? Prisoner's Counsel contended that he could not be 
remanded to the Court below for judgment, a sentence having been 



pronounced, and that he most be diooharged ; and sifted M$x v. g-™-- 
JSUw 5 B. * 0. 395. There a servant having been oonvioted at DJL ' BT * 
Quarter Sessions of what vat onjy Petty leroeny, waa offered 14 Ssalt & 
years transportation whereas the extreme punishment allowed by Sabgkakt* 
law for petty larceny was seven years transportation. Snvr was 
brought and the Judgment was reversed* The Court there held 
that altho' where no Judgment at all had been pronounced by the 
Court below, they might send the ease back, yet U Judgment had 
been actually pronounced, there was no power $o seed it bask to 
be amended. Shepherd for the Grown contended that £**. v. EUit 
was distinguishable, and that 8*h*r*id&t case coujd be seat bask, as 
the Court below would not be called upon to pass a new Judgment 
oontradiotory to their former sentence, but only to strike out the hard 
labour. The Court, however, held that they were bound by the 
King r. JEUis, and that the Judgment being erroneous in Jaw must 
be reversed and the Prisoner ordered to he discharged His Honor 
continued that almost the vary name paint as in Stfpirmitf eaie 
arose in the ease now before the Court; the magistrate had odded 
" bard labor" to the imprisonment. His Judgment wee erroneous 
in law : and it bad net been amended by the Com* of Appeal who 
had power to amend it. The Judgment as it appeared in the 
record before the Court was e rr—e ons ; and the only eouree open 
to him was to reverse the judgment. His decision therefore waa 
that he reversed so mneh of the decision of the Assistant Court of 
Appeal as declared the property to have been laid m the eempiaiet 
in the wrong person ; and he also reversed the- decision of the 
magistrate which ordered the respondents in error each te be im- 
prisoned for 3 months with bard labour, these being no power to 
order hard labour. 

Solicitors for appellant : TMng+ Brmme f CoUb. 
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TRUSTEES OF THE POOR HAN'S ] 

> • . Appellant*. 
RELIEF ahd BURIAL SOCIETY ) 

8ERGT. J. R. DAVIS Respondent. 

A " Keeping" under " The Licensed Place* of Public En* 
tertainment Act 1890—4," section 12. Powers of Court 
of Error as to evidence. " Have 9 ' and " Keep " are not 
synonymous. 

Q. A. Qooiwum for Appellants. 
«ggj Respondent appeared in person. 

_ Sib W. 0. Runt C. J. This is an appeal from the decision 

tSrd Novr. °' th* Assistsnt Court of Appeal affirming, by a majority (Justices 
Briggs and Jackman, ag.). a decision of the Junior Police 
Magistrate of Bridgetown under the following circumstances : — The 
respondent, a sergeant of police, lodged a complaint against th 
appellants, who are described as the Trustees of the " Poor Man's 
Relief and Burial Society," that they, for the space of one hundred 
and seventeen days, from 17th February to 18th June 1894, at the 
parish of St. Michael, did keep a licensed place of public 
entertainment on the same premises with the shop of a retailer of 
liquors. The magistrate, after hearing the evidence adduced by 
the prosecutor, for the defendants put in no evidence, convicted 
and ordered the defendants to pay a penalty of one penny for each 
day with costs. The complaint was brought under " The Licensed 
places of public entertainment Act 1890—-4" the 12th section of 
which prohibits any house, room, garden or other place, on the 
same premises as a liquor shop, being licensed as a place of" public 
entertainment/ 1 under a penalty not exceeding one pound for every 
day that such licensed place of public entertainment is kept on the 
same premises with a liquor shop. Now, it is manifest, that, under 
this section, if a licensed place ofpublio entertainment is "kept" 
for a singU day on the same premises with a liquor shop, the penalty 
is incurred ; and for this we have the distinct ruling in the case of 
Shelly v. Bethel 58 L J. M. C. 20. So that the point is whether 
the appellants " kept," within the meaning of the Act, a licensed 
place of public entertainment, for the evidence is clear that a liquor 
shop was kept on the basement of the premises where the appellants 
had been licensed to keep a place of public entertainment. 

Section 8 of the Act says that no person shall " have, keep or 
open* 1 any place of publio entertainment until he shall have 
obtained a license for that purpose ; and in see. 12, under which 
the complaint is brought, the word advisedly used is '* kept/'— not 
" have and keep 9 ' as in see. 2. 

The evidenee in the case is, that on 12th February 1894, the 
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appellants obtained a license to heep a plaoefor public entertainment fn BTyflTaM 
in tbe Black Rock district ; tbe license was in the form set out 'vtk FoGaMiafa 
schedule A of the Act. The appellants having obtained this license SocnttTi - 
to keep a plaoe of public entertainment, they, on the 15th, three days «,* 

after, allowed one King to enter upon the premises as their tenant 8»B. Datol 
for the purpose of opening a liquor shop, which was actually opened 
on 17th. A witness, Winter, deposed as follows : " The building 
although licensed from 12th Feb. has never been used as a place of 
public entertainment All applications have been refused. The 
signboard was taken down before King's Liquor License board was 
put up on 1 7th Feb " And the same witness, at the hearing of 
tbe Appeal, said, " The premises ha?e never been used, during any 
part of the year 1894, as a place of public entertainment." The 
appellants obtained a license " to keep" a place of public entertain- 
ment but as 1 have already said— did they, in pursuance of the 
authority given them by the license, go on and actually " keep " 
suoh a place : — or, to put the question in another form — is the 
" having " a license to keep a plaoe of public entertainment the 
same thing as " keeping " a plaoe for public entertainment ? 

Tbe majority of the Judges of the Court of Appeal held, as I 
understand it " that tbe appellants were liable within the meaning 
of the Act because, having got the license, they were in a position, 
until their license expired or was cancelled in accordance with 
see. 8 of the said Act, to infringe the provisions of see. 12." And 
the same learned judge from whose judgment I am quoting further 
observes, " I do not consider tbatit makes any difference that the 
defendants have not used the building as a place of public enter- 
tainment because they might do so at any time during the 
currency of their license." Well, of course, the Legislature may 
have enacted, if they were so minded, that once a person " has " a 
license for keeping a place of publio entertainment, the place so 
licensed being identified in the license, he is, ipso facto, " keeping " 
it; and if a liquor shop should be on the same premises so 
licensed, that the penalty is incurred. 

But the Act does not say so. 

To '< have, keep, or open " a plaoe of publio entertainment you 
must get a license. 

But " having " a license " to keep " a plaoe of publio entertain- 
ment is by no means " keeping " it — " have and keep," as employ- 
ed, are not synonymous. It has been ruled over and over again in 
the English Courts under 12 Geo. 8 % e. 61 (The Gunpowder Act) 
and 6 $ 7 Viet. e. 68 (Public Entertainments Act) that where the 
words used are " have or keep," the kind of " having " contempla- 
ted is explained by the word " keeping" and that " keeping "im- 
plies more or less habitual use. 

Jffardeastle aajs— «• keep implies habitual and not mere occa- 
sional use, for the purpose prohibited by the statute" (Inter p. of 
Stats, appx. 564.) 

In the present case sec. 12 employs only the word "kept" and 
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Tfcnsjsjan* •*•• ** wm ^" "keeping" a place of publio entertainment ***, 2 
pow* y f ig 'a explajne it in distinct term*. It says "the term plaee of public 
Hootott entertainment when used in this Act, shall mean aoj house, room, 
v.n garden or mother place habitually hspt for publio dancing or other; 
San. Datib. public entertainment, in which the public may join on payment 
of money* It seems to me, therefore, that, although a person 
might * have a license " to keep" a place of public entertainment, 
the place is not •'kept" uoless, as a matter of fact, there is soma* 
thing like habitual dauoing or other entertainment for money ; and 
it-js shown that there was not etten once any such entertainment 
on the premises owned by appellants. That being so, I cannot 
discover bow the appellants can be held to have incurred the 
penalty prescribed Jor "keeping." In an old. case SkuU * L$wj* 
reported in 5 Jjfypinaue, proceedings were taken to recover from 
thidef. the penalty given by a stat, of Geo, 2 for keeping a 
house or plaoe for publio dancing without a license had for that 
purpose* It was proved, in support of the information, that in a 
room in the. back part of defendants house, which was a public. onfe 
there was music and dancing one evening, and one witness deposed 
that ho paid the def., the landlord, sixpence for admission j but an- 
other witness proved that this sixpence wont to the fiddler. The 
devoid not deny that dancing did take place in his house at the 
time stated, but bis defence was — that the room had been taken for 
a few days by certain Jews, during the Passover season, and that 
the^entertaioment was kept by them for their friends and co- 
religionists. 

.. It was also proved that the room was not appropriated to the 
purpose of public entertainment in music or dancing. 

•» ., r £ord ElUnbortugh held, and so instructed the jury, that the 
mere use of a room in a r house for a temporary purpose of dancing 
or music did not come within the intent or meaning of the stat- 
ute* To make the defendant liable, said His Lordship, it must be 
shown that the house nr, room had been "kept" for that purpose* 
Again in Marks v Benjamin 5 M, and W. 565 an information was 
brought to recover from the defendant a penalty ot £100 for " keep- 
ing " a house for dancing, music, and other publio entertainments. 
I need not go into particulars ; it is enough for my present purpose 
to state that the matter, came before the fu.ll Court when Barm 
Parfie defined the legal meaning of the word " kept" The learned 
judge said, " The place, house, or room, must be kept for the 
" purpose i prohibited by the statute ; there must be something like 
"an habitual, keeping of it, which, however, need not be, at 
"stated intervals; it most be public, to which all persons haven 
" right fr> go on payment of money." 

Thii is precisely the definition of " keeping' 9 laid down in the 
interpretation clause of the Act under which the present information 
was brought. If a single instance of dancing or music held by the 
appellants had been proved, I should not have felt it my dutc to 
interfere with the decision of the Courts below, because it is clear 
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doctrine that, as to the degree and sufficiency of the evidence, the rp SUBTBB8 
Magistrate in a ease of summary jurisdiction, is the Judge,. . In PoobMajt's 
this respect he is placed in the situation of a Jury. " Where power Sociitt 
" of conviction is by statute given to a magistrate, he is the sole v. 

" judge of the weight of the evidence given before him ; and this Ser. Davis. 
" Court (Queen's Bensh) will not examine whether or, not he has 
•• drawn a right conclusion from the evidence ; but if no evidence 
"appear on the convietion to aappoit a material part of the in- 
^tcrmation this Court will quash the conviction." 8 T. R. 688. 
(Marginal Note.) 

Moreover, the section of the local Art imposes a penalty for 
every day that the Act is infringed, and Lord Chief Justice Cole- 
ridge remarked in Shelly v Bethel. " It is a* id that the appellant 
41 did not *' keep" this theatre as a public place of retort ; but the 
" words are •• have or keep," and it is o&tious that those words are 
11 sot meant to be synonymous, because the proprietor is made 
" liable to a penalty for every single day on which the house is kept 
11 open ; it is not, therefore, necessary to bring the case within the 
" penal clauses that there should be constant or continual perform- 
" anoes, a single per forviance incurs the penalty.** It is clear beyond 
all coLtroveray that the appellants in the case before me were 
licensed to keep a place of public entertainment. But it is equally 
clear and incontroveitible that they bare never actually kept such a 
place within the express words and meaning of the interpretation 
clause of the Act, which, manifestly, mu&t be read with sec. 1 2 — 
consequently tbere is no case. 

I have no alternative, under the circumstances, but to reverse 
the decision of the Courts below— quashing the conviction ; and I 
have to thank the learned Counsel for the appellants for the lucid 
manner in which he argued the case for his clients. 

0. A. Goodman asked for costs. 

His Honor said that under the circumstances he would make 
no order as regards costs. The respondent was a Serjeant of 
Police and as snoh brought the complaint. Be oou\d .ha^e no 
personal interest to serve, but if the Assistant Court of A p Deal 
Lad reversed the Magistrate's decision, and the respondent nad 
appealed he wonld have made him pay costs. As it was, he was 
brought here and could not heljp himself. 
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J. B. 3AT80N Appellant. 

COX Respondent. 

Assistant Court of Appeal. Practice, Notice of discontinu- 
ance of action. Costs. Plaintiff can appeal to\Error if 
the court, on good cause being shewn, refuses to set aside 
the defendants order for costs— but on no other ground 
affecting costs. 

1896. '• E. Baton lodged a complaint in the Assistant Court of 

— ' Appeal, Original Jurisdiction, against Cox to recover £60 for goods 

l%th July, supplied. Coz gave notice of his intention to defend the actioo. A 

day was fixed for tho hearing and the parties notiBed, whereupon 

Batson served a notice upon Coz that he had withdrawn the action. 

According to the rules of the Court, defendant became entitled 
to his ooits up to the date of receiving notice of discontinuance. But 
instead of applying to the Court for an order for costs, Coz applied 
for and at once got execution for the amount of the costs. 

Plaintiff paid the execution but recovered the amount in the 
Petty Debt Court on the ground that the ezecution was illegal. 
Subsequently, Coz put in his costs to be taxed, and Batson was 
notified that they were to be taxed but he did not pot in any 
objection and Coz applied for and got an order for his costs in the 
usual way. 

Batson appealed to Error against the order for costs being 
granted. 

The Solicitor General ( G. A. Goodman) for the appellant. 

The order for costs was illegal because the plaintiff had not 
been summoned to show cause against it, because it must apply to 
the costs for which execution had already been issued. There were 
no existing costs to which the order oould apply. 

C. P. Clarke for the respondent. Instead of appealing to 
Error the appellant should have moved the Court to set aside the 
order. Appellant has no right of appeal. 

Sib W. 0. Rbxvbs. The question is entirely one of practice 
and procedure. It is clear legal doctrine that every court has entire 
control ovor its own practice and procedure. As soon as plaintiff 
discontinued his action, defendant was entitled to his costs up to 
that time. When the bill of costs was put in, the appellant was 
notified of the fact which put him upon enquiry, and he ought to 
have appeared before the Clerk at once in order to be present at the 
taxation. He did not do so but let the matter go by default. Sub- 
sequently, when the order for costs was made by the court, instead 
of appealing to the Court of Error, he should have moved the court 
to let him appear and show cause against the order with a view to 
its being set aside, which was a power inherent in the Court. 
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If the Court, on sufficient cause being shown, bad refused to set p AM0 - 
•side tbeir order, then, the appellant could have gone to Error. v 

As it ib the first time that a case of this kind has come before c 0I * # 
this Court I make no order as to costs. 



BEATRICE RAWLINS Appellant. 

JOSEPH STUART CALLEN DA R Respondent, 



Interpleader claim. Fraudulent transactions do not affect an 
innocent purchaser for value. Statute of Frauds. 

H. W. Reece % for the appellant argued that fraudulent trans- 1897. 
actions do not affect an innocent purchaser for value, and that a — 

bona fide purchaser for value is more entitled to protection that a 2nd Octr. 
bona fide creditor. 

Respondent appeared in person. 

8ib. W. 0. Rbbvbs 0. J. This is an appeal from the judg- 
ment of the majority of the Judges of the Assistant Court of Appeal 
in its original Jurisdiction. 

The evidence in the case is briefly as follows. 

The appellant Rawlins, is a young woman who is an assistant 
in a draper's shop in Swan Street. 

The respondent Callendar, is a carpenter. An old woman , 
Maria Thomas, had a small wooden chattel house standing on rented 
land in Taylor's Gap, Saint Michael. Her grandson, James F. 
Inniss, lived in the same house and, at her death, remained in pos- 
session. 

Whether he was legitimate or illegitimate does not appear 
nor is there anything to show whether there was a gift and delivery 
to him of this house by parole or otherwise. It only appears that he 
remained in possession of the house and no one questioned his right 
to be in possession. Before his grandmother's death, he was en- 
gaged to be married to the appellant, Rawlins, and she, during the 
old woman's lifetime, at her own cost added one or two wooden 
rooms to this house. 

James F. Inniss was a shopkeeper and had business transactions 
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lUwiiirA ***** J*mM H, Ionian a merchant in Bridgetown, and in 1895 owed 

^* James 9. Inniss, on an open accpuot, a sum of £9 or £10. 

-<3allknd4S, 1° Maroh 1895 James P Xnniss sold the boose to the appellant 

for which, she swore, she paid him £50 and got a reoeipt in prone* 

form, which was put in at the trial— Inniss, however, remained in 

possession of the house. 

In June of the same year James F. Iuniss applied to his cred- 
itor, James EL Ionise, to extend his credit, stating that it would 
be safe to do so as he owned a house in Taylor's Gap, and James H. 
Inniss instructed a clerk of his, Knight, to go nod assess the value 
of this house, which he did, and, as Knight deposed, James P. 
Inniss pointed out the house in question to him, stating it to be his 
property. In the result, James H. Inniss declined to extend James 
F. Inniss' credit. 

On 6th June the same year the appellant sold the house to the 
respondent for if 180 in the presence of and with the assent of J. F. 
Inniss, testified by his witnessing the receipt which was also put in 
at the trial* 

When the house was sold, as alleged by Inniss, to Rawlins 
in March '95 she did not go to the landlord and have her name put 
<Jp wn at tenant of the land; bat at the end of June, when the 
respondent got aetual possession of the house he purchased on 6th 
he (respondent) at once had the tenancy transferred io his name and 
otherwise gave notoriety to the transaction by putting a tenant in 
the house, who paid him rent for several months. 

In November 1895, Inniss, the merchant, recovered judgment 
in the Petty Debt Court, Bridgetown, for £9 odd due to him in June 
by James F. Inniss and in December took out his execution whioh 
he levied in June 1896, attaching the house in question. 

Callendar, the respondent, claimed the house as his and the 
interpleader issue was tried iq the Petty Debt Court. The Judge 
of the Petty Debt Court decided against Osllendar's claim and he 
appealed. 

The Court of Appeal confirmed the decision of the Judge of the 
Petty Debt Court on the ground that the sale in March 1895 by J. 
F. Inniss to Rawlins was fraudulent and designed to defeat Inniss 9 
oreditors, yet, they were equally satisfied that the second sale in 
June by Rawlins to Callendar was hona Me. 

Callendar did not appeal as he might have dene, to the Court 
of Error, but was advised to bring an action against Rawlins in the 
original jurisdiction of the Assistant Court of Appeal to recover the 
money he bad paid her for the house, on the ground that there had 
been »n entire failure of consideration. And the law is clear that 
Where money has been paid on a consideration, which had wholly 
failed, it may be recovered by the party who has paid it as for 
money had and received to his use. 

Now in this case, if it had been held In the Courts below thai 
Inniss had no title to transfer to Rawlins, who sold to Callendar, 
then the consideration for which he paid his money would have 
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failed. If on the other hand, it had been held that when Callendar p AWT 
bought the house he did ao fraudulently and in oolluaion with Inniaa v 
and Rawlins, then the sale could have been aet aside bj the credi- Callmhbab. 
ton, provided the creditors elected in time, while the property waa 
in fraudulent hands, to try the bona fides of the transaction* 

The ease all through is governed by the Statute of Frauds 

SIS Eliz. e. 5) which enacts that any conveyance of lands or trans* 
er of goods and chattels by a debtor, jrith the intention to defeat 
his creditors, is void as against them. 

But in the interest of bona fide purchasers, the statute provides 
that its provision, shall not extend to conveyances or transfers made 
upon good consideration to parties, having no notice of covin, fraud, 
or collusion. 

The majority of the Judges of the Assistant Oourt of Appeal 
(Justices Briggs and Knight) in trying the action brought by 
the respondent to recover his money found a verdict for Callendar 
upon the ground that the sale by Inniss to Rawlins waa 
fraudulent and was a contrivance to defeat creditors, and 
therefore that the property remained in Inniss. They say in 
their judgement; — They find as a fact that the chattel house 
was the property of G. F. Inniss ; that Rawlins at no time, 
was the owner of the chattel house, and that the alleged sale 
to Rawlins by G. F. Inniss was fraudulent; but they add, 
what is most important in this case, that Callendar waa no 
party to such fraudulent intention and that G. F. Inniss waa 
present and a consenting party when the house was sold by Rawl- 
ins to Callendar and was a witoets to the receipt and that thereupon 
Callendar obtained possession of the house and retained such pos- 
session for over a year. 

Mr. Justice Chandler, the dissenting judge, has given an ex- 
haustive judgement which in effect is that it was clearly proved and 
admitted that the house belonged to G. F. Inniss — that be fraudu- 
lently sold it to Rawlins and that Rawlins, in the presence of G. F. 
Inniss, sold it to the bona fide purchaser Callendar, who was put in 
possession and had possession for months before the judgment 
creditor recovered judgment, and that it waa wholly immaterial, as 
regards the interpleader issue, tried in the Petty Debt Court and 
Assistant Court of Appeal, whether the transfer by Inniss to 
Rawlins was fraudulent or not. I think Mr. Justice Chandler 
laid down the law correctly. 

Tho present case is governed by Morewoodand Bayne v Th$ 
South Yorkshire Railway* and Riper Dun Co. 28 L. J. Sx. 
114 which was cited by counsel for the appellant in this Court. 

Manifestly, after the decision in that case I cannot escape 
from the conclusion that the judgment of both Courts on the 
interpleader issue ought to have been decided in favour of the Claim- 
ant, the bona fide purchaser. 

I am clear that the judgement of the majority of the 
Court below on the action brought by the respondent to recover the 
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Bawuhb mon6 7 ^ e ^'^ P**d Bawling was also wrong in law, because it was 

«. proved and admitted that the respondent got from Rawlins all he 

Callihdab. Bargained for, and therefore there was no failure of consideration. 

The title of the respondent to the house was, on the authority of 

the case cited, unimpeachable in law, and the verdict and judgment 

should hare been for the appellant. 

I reverse the decision of the Court below and order the rea- 

Kndent to pay the costs, because he might have appealed t* Error 
>m the judgments in the interpleader issue. 



JAMBS P. MASBIAH Appellant. 

JOSEPH BOXILL Respondent. 

JAMES P. MA SSI AH Appellant. 

EDWIN WRIGHT *... Respondent. 

Breach of Assistant Court of Appeal Act 1891 Sec. 85. 

Police Magistrate, in cases of appeal from him, must send 
on the proceedings within 6 days or pay a fine of £5. 
The Magistrate is liable w/tether there is mens rea or not. 

-^ H. K. M. Sisnett for the appellant. See. 85 is a penal one 

*^_ and the Magistrate is not liable unless mens rea be proved. 
'jj^ yr# O. H. Croney for Wright and E. W. Reese for Bozill were 

not called upon. 

Sir W. C. Rnwss 0. J. These two cases, which have been 
heard by me as a consolidated appeal, come before the Court from 
the decision of the Assistant Court of Appeal. The appellant in both 
eases, Mr. James Phillip Messiah, is the Junior Police Magistrate 
of Bridgetown, and, as such, is authorised to deal with all cases 
brought before him in which the law confers upon the magistrate 
summary jurisdiction to try and determine ; and either party, com- 
plainant or defendant, is entitled to appeal to the Assistant Court of 
Appeal from any decision of any Magistrate. 

It appears that a complaint was lodged with the appellant 
against Joseph Boxill for exposing for sale on a highway certain 
live stock, The respondent was convicted on 22nd March last by 
the appellant and ordered to pay a fine. The respondent's case is 
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that be appealed at the bar, bat as a patter of fact the proceed- MAflftIA _ 
ings did not reach the Court of Appeal till 19tb April ; an<} al- ^*+** 
thought it would appear that there was no pote in the official Order Boxtm, L 
Book in the Police Magistrate's Court that respondent had appealed, Wni0#?r. 
yet, op the face of the proceedings sent on ultimately to the Court 
of Appeal, aud certified by the appellant as correct, it is stated that 
Boxill appeal at the bar. 

In the other case, a complaint was lodged with the appellant 
Against Edwin Wright for having left a dray drawn by two mules 
on a street in Bridgetown without leaving anyone in charge of the 
same, a breach of the Traffic Regulations, ?he case was final)? 
decided on 18th May and respondent was ordered to pay a fine. 

The respondent appealed, and the proceedings reached the 
Court of Appeal on 2&jth May. 

In each of these appeals an information was lodged by the 
respondents with the Police Magistrate of District " D " (St. 
Thomas) against the appellant to recover in each case the penalty of 
£5, prescribed by the Court of Appeal Act, for not transmitting the 
proceedings to the Assistant Court of Appeal within aijt days after 
hearing and determining the case.. 

The two several eases were heard by the Police Magistrate of 
District " D ", who convicted the appellant in each ia*e and ordered 
him to pay the prescribed penalty. 

From this decision, in each case, the appellant appealed to the 
Assistant Court of Appeal which confirmed the Magistrate's 
decision, whereupon the appellant brought ercor in this Court. 

The facts substantially are not in dispute, It is true that 
appellants counsel at tbe outset of his argument in this Court 
mentioned that, in BoxiH's case, the appellant did not hear him give 
notice of appeal, but he admitted that the proceedings finally 6ent 
jn to the Court of Appeal, and certified by the appellant as correct, 
bore on their face that the respondent had annealed at the bar ; and 
Mr. Messiah's clerk, H. M. Seon, op being recalled on his evidence 
at the Court of Appeal, he appearing for the defence, stated — " The 
appeal" (BoxiH's) " was forwarded in consequence of enquiries 
made after the petition came in, when we were satisfied that JBoxfll 
Jiad appealed." And, at any rate, the Court below finds as a fact 
.that Boxill did appeal in due course. 

In Wright's case, the appellant's clerk stated an his evidence 
that the Magistrate did note upon the proceedings that Wright had 
appealed, but that he (the clerk) omitted to note the same in the 
Order Book, hence the delay in forwarding 4be proceedings' to the 
Court ojf Appeal. 

Seo. 35 of the Miuiant Coyrt of Appeal AH 1891 declares that 
it shall and may be lawful for any person, whether he be complainant 
.or defendant, in any criminal proceedings, who ahall be dissatisfied 
•with any decision of any Police Magnate, to appeal therefrom to 
the Assistant Court of Appeal ; any person whp shall desire to appeal 
to the said Court from any such decision ahall make known his 
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intention to the Police Magistrate within three days after the pro- 
nouncing of the tame, and shall alio give to the other party within 

Boxnx & the same time, notioe of such appeal and upon any appeal 

Wright. being made as aforesaid the Police Magistrate, from whose 

decision it is made, shall, under a penalty of five pounds to be re- 
ooTered in a summary manner before a Polioe Magistrate on the 
complaint of any person ....... within six days after receiving such 

notice, unless the appellant shall declare to the said Polioe Magis- 
trate his intention to abandon the said appeal, send in to the 

Clerk of the said Assistant Court of Appeal a correct copy of the 
proceedings in the cases appealed from, certified under his hand, for 
the information of the Assistant Court of Appeal. 

80 far then, it is dear that the only question for this Court is 
— what is the construction to be put upon Sec. 85 f 

The appellants Counsel argued that, the clause being penal, it 
must be oonstrued as one imputing a criminal offence, and that the 
Magistrate is not liable for the penalty unlets there be mens rea. 
But it seems to me that there is no room for interpretation or con- 
struction, except where the words of a statute admit of two mean- 
ings. When the language sf an Act is clear and explicit we must 
give effect to it, the rule being to adhere to the ordinary meaning 
of the words used and to the grammatical construction, unless such 
construction leads to any manifest absurdity or repugnance, in 
which case the language may be varied or modified so as to avoid 
such manifest absurdity or repugnance. Of course, it is a very old 
and statutory doctrine of the Common Law that there is no crime 
without criminal intention, and it was once laid down by Lord 
Kenyan that " It is a principle of natural justice and of our law 
" that the intent and the act must both concur to constitute the 
11 crime." Mr. Broom in his book of " Legal Maxims, 9 ' where he 
is discussing the droctrine of mens rea, cites these remarks of Lord 
Kenyan. But he goes on to say that the first observation which 
suggests itself in limitation of this principle is, that, whenever the 
law positively forbids a thing to be done, it becomes, thereupon, 
ipso facto, illegal to do it witfnily, or, in some oases, even ignorantly. 
Upon the same principle, I may add where the law positively re- 
quires a thing to be done, it becomes illegal, ipso facto, not to do it. 
Take the case of Ctmdy y ZeCoey. L. R. 18 Q. B. D. p. 207 and 
58 L. J. Q. B. 125. There the appellant was charged before a 
magistrate with the offence of selling intoxicating liquor to a drunk- 
en person, under the " Licensing Act " 1872 Sec. 13 which provide* 
amongst other things, that if any lioensed person sells any intoxica- 
ting liquor to any drunken person he shall be liable to the penalty 
prescribed by the Act The contention before the magistrate was— 
that the person served with the liquor showed no signs of intoxica- 
tion. The magistrate imposed the penalty holding that it being 
clear that the person was drunk, the offence was complete, though, 
there were no indications of drunkeness on the defendant's 
premises ; but the magistrate also held that then was no mens rem. 
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A owe was stated for the Queen's Bench, and counsel for the nf AaaTAlg 

appellant argued in that Court that the offence was penal in its na- #< 

tore, and, unless there was mens rea, there oould be no conviction. Boxm. & 

But Stephen J. (held that the Magistrate was right " The Whore. 

41 question lies in a Tory small compass and turns on the words 

" if any licensed person sells any intoxicating liquor to 

any drunken person he shall be liable to a penalty." Do these 

words imply that the offender " must know or have reasonable 

(l means of ascertaining that the customer is drunk, or do they 

" contain an absolute prohibition against selling intoxicating liquora 

44 to a drunken person, whether the licensed person does or does noil 

41 know that his customer is drunk } There is, in my opinion, an 

41 absolute prohibition of the sale, irrespective of the knowledge at 

4 ' the license holder." 

The case of Reg y Prince was not only a penal, but a distinctly 
criminal offence. The Act provided that, whosoever shall unlaw- 
fully take or cause to be taken any unmarried girl, under the age 
of 16 years, out of the possession and against the will of her father 
or mother, shall be guilty of a misdemeanour. The prisoner waa 
convicted, it being proved that the girl was under 16. But the Jury 
found as a fact that, before the prisoner took the girl away, she had 
told him she was 18 and that he bona Me believed such statement. 
A ease was reversed by Penman J. who tried the prisoner. The cast 
came on before the Court for Grown cases Reserved. The argument 
for the counsel for the prosecution simply was that " the man has 
" infringed the terms of the enactment, and the maxim actus nam 
u faeit reum, nisi meus sit rea cannot be applied to the section." 

The Court, which was a very strong one, consisting of Black- 
burn J., Cookburn C. J., Mellor J , Lush J., Quain J., Archibald J* 
Field J , Lindley J., and Brett J., held, Brett J., dissenting, that 
the conviction must be upheld, inasmuch as the language of the 
section was dear, positive, and imperative, and that mens rea could 
not be taken into consideration, if, as a matter of fact, the girl waa 
under 16 years. 

I might cite a dozen other cases to show that, where the lan- 
guage of the section was clear it must be construed according to its 
ordinary meaning. See. 85 of the Assistant Court of Appeal Act 
1891 declares in positive terms that upon a person giving notice to a 
police magistrate that he appeals from the decision pronounced, the 
said magistrate (( shall" under a penalty of £ 6, within six days 
aend in the proceedings, duly certified, to the Assistant Court of 
Appeal. 

Sometimes when a statute reqnires that something shall 
be done or done in a particular form or manner, without 
expressly declaring what shall be the consequence of non-compli- 
ance, the question arises whether the enactment is imperative or 
merely directory. But no such question could possibly arise in the 
present instance, for not only are the terms imperative, but a 
penalty is superadded for non-compliance. 
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So far is the proceedings before me enable me to judge, there 

"JJ^" eotild be no pretence for saying that the appellant was influenced by 

Boxell & maia fides in not sending on the esses to the Assistant Court of 

Wntafet. Appeal within the prescribed time. 

The clause does not say that the appeal shall not be enter- 
tained if the proceedings should be sent in after the expiration ef 
six days t and, as a matter of fact, when they were ultimately sent 
in, the appeals were entered into by the Judges of the Assistant 
Court of Appeal and determined by them. The most that can be 
laid is that the appellant was negligent in the discharge of his 
dutj ia the premises, inasmuch as the law cast upon him the 
obligation of sending on the proceedings, and it is no legal excuse 
that his clerk did not take notice of his memorandum that the ac- 
cused had given notice of appeal. I confirm the decision of the 
Court bt low ; but I made no order as to costs, inasmuch as this is 
the first Jcase in whioh the point of law involved has been raised 
and come before this Court 



GEORGE P. MOORE ^...Appellant. 

WILLIAM ABRAM PHILLIPS Respondent. 

Druggists Act 1894 see. 45. " Use' 9 or " exhibit'* a sign— 
Assistant Court of Appeal has no power to substitute one 
offence for another. 

1093, H. W. Rises for appellant. The bote as proved did net 

_* warrant a conviction under the Druggists Aot 1894 sec 45. The 

2W Jany. Police Magistrate had no power under the " Polioe Magistrates Act 

1891" to substitute one offence for another and to convict on the 

substituted charge, consequently the Assistant Court of Appeal had 

no such power. 

P. IT. Browns for respondent. The Court below had power 
to substitute. 

8ib W. C. Rbbvss, ;C.J. This appeal comes before this 
Court under the following circumstances. The respondent Wil- 
liam A. Phillips lodged a complaint with the Junior Police 
Magistrate of Bridgetown on the 10th May last, charging the 



the appellant, George Moore, in the complaint called the Defen* ]£ 00BB 
dant, on the 8th May 1897 at Bridgetown, being a person not v# 
being duly entered on the Druggists' Register of this Island Pw TTTjP g. 
according to the provisions of the Druggist Act 1894, did exhibit 
a sign implying that he is a person registered under the Druggists 
Act 1894. This complaint was brought under eeeiion 45 of the 
act referred to. The section enacts that, " After the passing of 
" this Act, it shall not be lawful for any person, not being duly 
" entered on the druggists register, according to the provisions of 
" this Act, to assume or use the title of druggist in any part of 
44 this Island, or to assume,' use, or exhibit any name, title, or sign 
u implying that he is a person registered under this Act ; and every 
u person so offending shall be liable to a penalty of twenty pounds, 
11 to be recovered in a summary manner before any police magis* 
11 trate in this Island on the complaint of any person ; and half 
" such fine shall be paid to the informer and the other half shall be 
u paid into the public treasury." Now it seems to me that to 
assume, use, " or exhibit" any name title or sign implying that 
the person is registered under the act, is, in the contemplation of 
the legislature, three specific offences, different in their nature. 
They may all mean the same thing, and it is not for me to say 
anything on this point, seeing that the Legislature in their wisdom 
have made them three different offences and classed them as suoh, 
as much so as if each of them was set out in a different clause. 
The appellant was summoned to appear before the magistrate 
and did duly appear to answer the charge that he did " exhibit" a 
sign implying that he was a registered druggist. The appellant 
would have had no right to object to the form of the complaint nor 
oould he raise any objection of variance between the complaint and 
the evidence adduced in support of it. It would have been enough, 
if the complaint disclosed an offence under the statute, and 
if' the evidence substantially, in the opinion of the Justice, 
supported the complaint. The appellant had the assistance of a So- 
licitor at the heating and was not misled by the form of the charge. 
(1) The evidence adduced proved that the appellant's name was 
not upon the register of druggists. (2) That he kept a shop in 
Bridgetown over the outer door of which was a sign marked 
"G. P. Moore." Over another door were the words " drugs and 
chemicals." It was then proved that he had sold a vial of tincture 
of arnica on which there was a label " From O. P. Moore's drug 
establishment 131 Boebuek Street." The question for the magis- 
trate was whether, upon this evidence, the appellant was not 
shown to have u exhibited" a sign implying that he was a duly 
registered druggist ; and the counsel in support of the complaint 
relied upon a ruling of Hawkins, Justice, in the case of The Boyd 
College af Veterinary Burgeon* v. Robineon, L. E. 1 ft. B. D. (1892) 
667, where the question was whether the defendant had used a 
name, title, addition or description implying that he was a prac- 
titioner of veterinary surgery. That learned Judge said, it was 
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tree tbe defendant did not profess that he tod himself any veteri* 
nary skill, but hit using the sign *' Veterinary Forge" would lead 
any one to eonolude that he was a qualified Veterinary 3urgeou. 
And, of oourso, in the ease before Mr. Polioe Magistrate Messiah it 
Wat a mixed question of law and faet whether the present appellant 
by writing up en hie door " drags and cheutioels" and putting upon 
the Vial, •« From G. P. Moore's drug establishment " might not be 
convicted of u exhibiting " a sign imply iog that he was a regis* 
tared druggist. Tbe magistrate in the result dismissed the com* 
plaint on its merits. That complaint be it borne in mind charging 
that the appellant had " exhibited " a sign etc. From this de* 
eisien of the magistrate, upon the speoifie complaint before him, the 
respondent appealed to the Assistant Court of Appeal, to which 
Court an appeal lies from any decision come to by a polioe 
magistrate en any oomplaint before him. 

The Court of Appeal like Quarter Sessions in England 
in Appeals from Justices, is empowered absolutely to re-hear 
the case, but it must be the case that the magistrate has 
decided upon, because theirs is an Appellate Jurisdiction. They 
hare to say whether the decision on the oomplaint or in- 
formation before the msgistrate, as the ease may be, was right 
er wrong; and they have full power and authority to annul 
alter or change the conviction of the Magistrate in any way 
they think proper, according to the evidence adduced before them. 
In the present case, on the hearing of the appeal the learned 
Judges seemed to have been of opinion that the eridence before 
the magistrate did not sustain the charge of " exhibiting " a 
sign, Ac — whereupon the counsel for the respondent Mr. Browne 
moved that the complaint be " amended" by striking out the 
charge of " exhibiting" a sign Ac, aod substituting that he the 
appellant did "os* a title or sign." The Court allowed the altera- 
tion —Mr. Justice Knight dissenting on the ground substantially 
that the Court of Appeal, in the exercise of its appellate jurisdio* 
tien had full power to alter or amend in any way that they 
thought proper any order or conviction of a magistrate on a charge 
heard by him, but the Court had no power so to alter or amend 
the oompkint or information as to make it one different from that 
adjudicated upon by the magistrate. And that in the present case, 
if the court thought the charge before the magistrate not sup- 
ported by the evidence* the Court could make an order dismissing 
the oomplaint without prejudice so that a new oomplaint may be 
brought, but the Court could not substitute and hear a different 
oomplaint. Mr. Justice Briggs in his judgment, after reciting the 
facts proved ia evidence goes on to say— "On these facts I held 
that there was not sufficient evidence to justify a conviction in 
the words of the complaint, but that there was sufficient evidence 
to justify a conviction for " usiag a sign" implying that the dsv 
fondant Moore was a person registered under the druggist act." 
This in nay opinion, amounted to a judgment confirming the 
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decision of the Magistrate because the complaint before him was %M QOmM 
only that the appellant did exhibit a sign. If the ebarge before ^ 
the Magistrate had been for exhibiting and using a sign, etc., then Phujjm. 
the Court of Appeal in the exereise of its Appellate Jurisdiction 
might perhaps have held that the appellant was not guilty of 
exhibiting a sign but of using a sign. But as the matter now 
stands, the point for this Coutt is — not whether, as a miied 
question of law and fact, the charge laid in the complaint lodged 
with the magistrate was substantially sustained, as was held by 
Mr. Justice Hawkins in Robinson's case, but whether the Court 
of Appeal had power to substitute another and different offence 
from the one eharged in the complaint tmfore the magistrate, and 
to try and decide upon that substituted eharge. 

Mr. Browne asked the Court of Appeal to "amend" the 
charge, as he called his application, and the majority of the 
Judges all through their judgments call the substitution of 
one eharge for another an " amendment 1 ' of the complaint, and 
say that both the magistrate and the Court of Appeal have 
power to amend complaints and constantly exercise it. Now 
as regards amending complaints and informations in summary 
proceedings, there is no express authority in the Police Mag- 
istrate's Aet to amend. In the case of JUg$r$ v. Richard* 

I QB., (1892) which is cited by Mr. Justice Chandler, the 
counsel for the prosecutor says, " It is true that no express 
power to amend is given by the summary jurisdiction Act 1848 ; 
but the power is implied by Section 1 wherever, as in this ease, 
there is a defect in substance or in form. And Mr Oke in his 
Magisterial Synopsis dealing with this first section of Jervis's Act, 

II 4* 12 Vie, which is the same as section 41 of our Police Mag- 
istrate's Act 2nd May 1891, remarks that Mr Saunders in his 
edition of Jervis's Act calls attention to the absence of any power 
to amend the information complaint er summons— -that there 
would be a perpetual variance between the ebarge laid and the 
offence proved, and that a man might be summeued for one offence 
and convicted or another if there was power to amend the com- 
plaint. And Mr. Oke goes on to remark that, although no 
objection can be taken or allowed for any alleged defect in sub* 
stance or in form or to any variance between the charge and the 
evidence— yet that a person cannot be charged with one offence 
end oonyicted of another, and cites the ease of Mtrtm v. Pttdgton, 
28, L'J.M.O. 179 which oase Mr. tteex* counsel for appellant also 
cited last Friday in the course of his argument. In that ease the 
Defendant was summoned under section 9 of the Town's Police Act 
1847 for being " drank and riotous" in a street Thtf ** drunken- 
ness' 9 in a street wai proved but not the riotous conduct, and the 
magistrate convicted him of drunkenness under the 21 Jte. 1, e. 7, 
whteh was another and different complaint It was held by the 
Court that this was net a oase of Yarianoe between the charge and 
evidence within the meaning of Jervis' Act, for the variance meant 
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a difference between the mode of stating end proving the same 
thing in substance, end here was a proof of something totally differ- 
ent from what was charged : —the defendant's appeal was allowed. 

Although as I have said, there is no expiess power given to 
amend, yet the summary courts can on the dicta of the Judges 
amend defects in the charge, and correct errors, omissions or inaccu- 
racies. Mr. Stone says a defendant cannot be convicted of a differ- 
ent offence from .that stated in the information, but as regards 
amendments, he says that upon the authority of the Judges they 
can be made where they do nor affect the substance of the charge* 
For instance, where ownership is incorrectly described, Ralph v. 
WurreU, 44, L.J.M.O., 145 ; or where the date of the offence is 
incoirectly stated in the information. And so, according to Mr. 
Paley all defects in the complaint which are merely verbal and tech- 
nical and do not alter the nature of the offence set out may be put 
in correct form. But this latter learned writer says that, if the 
evidence discloses a distinct offence from that charged, the Justices 
should adjourn the case and issue fresh process, and he cites 
the cases on the point. 

I say therefore that, in the case now before the Court, 
there was no power in the magistrate at the hearing at 
once to substitute another offence for the one laid in the 
information, nor had the Court of Appeal such power. These 
Courts within certain limits, as I have shewn, can exercise the 
power of amending complaints or informations but the substi- 
tuting of one offence for another is in no sense an amendment. 
Let me suppose for argument sake that the magisterial courts and 
the court of appeal have as full power to amend complaints as is 
conferred upon the criminal assizes in Eogland by the statute 14 
and 15 Viet. e. 100, «. 1, and which is conferred upon the Court 
of Grand Sessions here by the criminal law procedure act, sec. 8, 
to amend indictments. Even in that case with such ample powers 
there wou'd be no authority, in my opinion, to make such an altera- 
tion in a summons or complaint under a penal or criminal Act as 
the court did in this case. In the superior criminal courts exten- 
sive amendments are made under the authority of the Act but it is 
distinctly laid down that the court will not so amend an indictment 
as to alter the nature of the offence charged. A good illus- 
tration of this is found in the case of R v. Wright 2 P. and F. 
320. In that case the defendant was indicted for a forgery charged 
as a statutable forgery — but the offence turned out to be a forgery 
at common law, and, therefore, only a misdemeanour. Counsel for 
the prosecution applied to the court to amend the indictment by 
striking out the word "feloniously." The application he said raised 
a question which he submitted under the statue 14 and 15 Viet., 
His Lordship had power to decide, making the amendment if he 
saw fit. Hill, J. said, he should hesitate before making such a pre- 
cedent, as altering the offenoe oharged was altering the offence found 
by the Qrand Jury. 
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By parity of reasoning, even if the Court of Appeal had such |£ OOE - 
large statutory powers of amendment aa are conferred npon the v# - 
superior criminal courts, looking at the rulings of the Judges, there Phillips. 
would he i)o power at the hearing of the appeal to strike out 
of the complaint the charge laid before the magistrate and substitute 
another charge. The complaint before the magistrate set out one of 
the offences provided for by the statute. The case wept to the 
Court of Appeal from the decision on that complaint. The court 
held virtually that that complaint was not sustained, and ini- 
tiated, in effect, new proceedings try charging another and a 
different complaint. It is true that the new complaint is pro- 
tided for in the same clause, and that the penalty is the same, 
but there is no statutory authority or warranty, I fear, in legal 
principle for what was done by the Court of Appeal, and, in my 
opinion the conviction cannot stand. I therefore reverse the deci- 
sion of the court below and quash the conviction. The respondent 
must pay the costs. 



PRINCE A. BONNBTT Appellant. 

NATHANIEL RILEY Respondent. 



Malicious prosecution. Articles of the Peace. The termi- 
mination of the proceedings in plaintiffs favour is not 
essential to the cause of action where the proceedings 
are ex parte. Plaintiff has no right to put in evidence to 
contradict defendant. 

G. JET. Croneg for appellant. The respondent cannot recover « ggg 

in his action against the appellant unless he shewed in evidence ' 

that the legal proceedings before the Magistrate terminated in 4^ j^ y# 
his favour. 

C. Harris, for respondent. The termination of the pro- 
ceedings in respondent's favour was not essential to the action. 

Sin W. 0» Rebtbs 0. J. In this case the respondent brought 
a plaint in the Assistant Court of Appeal Original Jurisdiction 
against the appellant to recover £60 damages for malicious pros* 
eeutiea. The plaint, although setting out substantially the 
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Bonhbtt k^ P roc6e ^> n 8 8 instituted by the defendant, did not, as is 
v> usual in such declarations or plaints, allege the termination of 

Bilbt. *hem " in plaintiffs favour." 

The Coutt below found all the facts against the appellant 
and awarded £5 damages and costs. The counsel for the 
appellant, Mr. Croney, contended in the court below, as he con- 
tended in this court, that the respondent could not recover 
against the appellant unless he showed in evidence that the 
legal proceedings before the magistrate had terminated in his 
favour. 

The jQourt below say, in effect, that the termination of the 
proceedings in the plaintiff's favour is not essential to the cause 
of action where the proceedings are ex parte, and the plaintiff 
has no right to put in evidence to contradict the defendant, 
as in the case of the exhibition of articles of the peace, and 
they cite Steward v. Qromett 29 L. J. 0. P. 170. 

At common law, a person against whom articles of the peace 
are exhibited will not be heard to produce evidence to contradict 
the evidence of the exhibitant of the articles. Lort v. Mutton 
45L.J.M. 0. 95 

This was the law up to 1879 when the Summary Juris- 
diction Act was passed and Sec. 25 of that Act is as follows :— 
" The power of a court of summary jurisdiction, upon complaint 
" of any person, to adjudge a person to enter into a recognisance 
" and find sureties to keep the peace or to be of good behaviour 
44 towards such first mentioned person, shall be exercised by 
41 an order upon complaint, and the Summary Jurisdiction Acts 
" shall apply accordingly, and the complainant— and defendant 
41 and witnesses may be called and examined and cross-examined, 
" and the complainant and defendant shall be subject to 
" costs, as in the case of any other complaint.' 1 

But there is no such provision in our local summary procedure 
Acts. 

But Mr. Croney argues that such a provision is not necessary 
here for by the interpretation clause of the Police Magistrates 
Act 1891 "summary proceedings" shall mean any proceedings 
before a Police Magistrate, while Sec. 33 declares that on the 
hearing of any complaint before a police magistrate he is re- 
quired to hear the evidence adduced in support of the complaint ' 9 
and also to hear the defence and suoh evidence as " may be 
adduced on behalf of the defence." Upon this reasoning, $ee. 
25 of the Summary Jurisdiction Act 1879 (England) was unne- 
cessary, because Jervis 9 Act 1848, 11, 12 Vie. t. 43, e. 12 
enacts that "the party against whom suoh complaint (meaning 
" any complaint) is made or information laid shall be admitted 
" to make his full answer and defence thereto, and to have the 
witness examined and cross-examined by Counsel or attorney 
on his behalf.* 9 It is clear to me that to abrogate the old 
common law principle that the truth of the article* cannot be eon* 
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trover ted at the hearing by the person against whom they at* ■> 
exhibited requires, as in England, a distinct statutory enactment ■ DO ™-** 

Under the circumstances it was not necessary for the res- t^tt.ct 
pondent in the Court below to allege or prove that the legal 
proceedings before the Magistrate terminated in his favour, at 
it was impossible for him to do so. 

I confirm the decision of tbe Court below, the appellant 
must pay tbe costs. 



EDWARD THOMA8 RACKBR Appellant 

F. O. INNISS, Exoj.and Trustee Respondent. 

Highways Act 1891 sees. 45—6 (8). Keeping a vehicle without 
a license. Jervis's Act. Police Magistrates Act 1891 
sec. 41. Defects in complaints. 

An appeal from the Assistant Court of Appeal which reversed lftftft 
the decision of the Police Magistrate. i ^ # 

C. P. Clarke for the appellant. As the respondent admitted i&fc'jug. 
that the vehicle was owned by him and kept in the parish of St ***§- 

Michael during tbe month of July without a license, the parochial 
Treasurer could recover the penalty under section 45. 

The Solicitor General (G.A. Goodman) for the respondent. 

There was only one penalty under the Act which was incurred 
at the end of June when the vehicle was kept in 8t Thomas within 
the meaning of $ee. 45 {8). Tbe penalty could be recovered by 
the Parochial Treasurer of St Thomas but not by that of .fit 
Michael. 

Sib W. C. Rbbvbs C. J. This case comes in appeal from 
the decision of the Assistant Court of Appeal. It appears 
from the proceedings that the appellant is the Parochial Treas- 
urer of St. Michael and that the respondent resides at a place 
called Welches, in the parish of St. Thomas. On the 27th Sep- 
tember last the appellant, in his character of Parochial Treasurer 
of St. Miohael, lodged a complaint with the Senior Police Magis- 
trate of Bridgetown in which he charged, that the defendant 
(respondent in this court) " on the 27th of September 1897 at 
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" Bridgetown, being Che owner of a four wheel vehicle, did not 
** within thirty days after becoming each owner, take out a 
" lioeme according to law." Kow this complaint, even if de^ 
festive in foni or substance, clearly pointed to section 45 of 
the Consolidated Highways Act 1891. The first subsection of 
this Act declares that. " Every person who, on the first day of 
" Jane in any year, shall have been the owner of any vehicle 
" ...... shall, sometime during the said month of June, pay 

" to the parochial Treasurer of the parish for each wheel two 
" shillings and sixpence, and shall receive from such parochial 
" treasurer a license to keep the vehicle specified in the license 
" until the thirty first day of May following." The Act also 
prescribes that every person who shall have become the owner 
of any vehicle . . . . between the first day of June of any year 

and the first day of June of the next succeeding year, shall, 
within thirty days after becoming the owner, pay to the parochial 
treasurer the aforesaid tax and receive such license. And sub- 
section 6 declares that any person who shall keep any vehicle &o. 
without having obtained a license shall be liable to a penalty 
of one pound- 

Looking at this section, it is clear that a person keeping 
a vehicle on the first of June is liable to the penalty if he 
does not pay during the month the prescribed amount for 
each wheel, and he is equally liable if he becomes the owner 
after the first of June, if he does not pay within thirty days. 
' Therefore, there are two offences only that might be oommitted 
within the meaning and intention of clause 45. The complaint, 
in this case, was substantially for keeping an unlicensed vehicle 
which came into the possession of the defendant after the first 
of June 1897, and which remained unlicensed thirty days after. 
The complaint was not drawn up with technioal regularity, 
because, if so, it would have alleged that the defendant having 
become the owner after June 1897 of a certain unlicensed 
vehicle which he kept in St, Michael, did not within 30 days 
after becoming such owner pay the prescribed amount of tax 
and obtain a license. The appellant alleged simply that the 
respondent became the owner of the vehicle on 27th September, 
the day it appears on which the complaint was lodged, whilst, 
as a matter of fact, the respondent became the owner in St. 
Michael's parish, of the said vehicle and kept it there sometime 
during the month of July and onwards. 

The error of date and other informality and defect on the face 
of the complaint signified but little, because by section 41 of the 
Police Magistrate's Act 1891, following section 1 of the English 
statute known as Jerris's Act, no objection shall be taken or al- 
lowed to any complaint, in summary proceedings, for any defect in 
&rm or substance) or for any variance between the oompiaiot and 
the evidence adduced in support of it, but if the party summoned 
be misled or deceived by the form of the complaint, the magis* 
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trate has power to adjourn the hearing to tome future day. And •«..,___ 
the case of Only and Q» % 80 L. J. M. 0. 222 is in point. There ttA °™ 
the information charged the keeping of a netting house on the Ikniss. 
6th Ootoher and on divers other days, between the said 5th 
October and the laying of the information on 15th November and 
it was followed by a conviction of an offence on the 18th No- 
vember. On appeal the conviction was upheld though the 
Justices stated in the case that it was not established that the 
defendant so kept the house on the 5th October. Melluh for 
defendant contended that it was sufficient if it was proved that 
the offence was committed on any one of the days mentioned 
in the information, and he cited Jervis's Act as showing that 
no objection could be taken for any variance between the infor- 
mation and the evidence. So too in Ralph v. JTurrM, 44. L. J. 
M.C. 145. There the complaint was that the defendant dam- 
aged a lamp affixed to a clubhouse : the lamp was alleged in 
the complaint to be the property of B.O. and A. f the trustees 
of the clubhouse. The evidence showed that B. was the lessee 
of the house and that by a declaration of trust between himself, 
of the 1st part, and B. C. and A. of the 2nd part, B. declared 
himself to stand possessed for the trustees. The complainant, 
the manager of the 01 ub, did not see the damage committed. 
The Justices dismissed the complaint and there was an appeal. 
Blackburn J. said, the Justices had made a mistake. That the 
variance between the charge and the evidence would be fatal 
at common law, that Jervis's Aot cured all mere variances. 
The learned Judge said, referring to the first section of the 
Act, " I can put no other construction upon these words than 
this— That if there be a variance between the charge and the 
evidence, the Justices should either go on and decide the case, 
notwithstanding such variance, or should adjourn to a future 
day, if they think that the person summoned has been deceived 
or misled." Lush and Field J.J. conourred. 

In the case now before the Court the charge against the re- 
spondent substantially was that he became the owner of the vehicle 
after the month of June and did not within 80 days, after becoming 
the owner and keeping the vehicle in St. Michael's parish, pay the 
tax and get the license, the vehicle not being licensed at all. Mr. 
Bowen, a competent Solicitor, appeared for the respondent in 
the Magisterial Court, and, knowing very well section 41 of 
the Police Magistrates 9 Act, raised no technical objection to 
the form of the complaint. And neither there nor in the Court 
of Appeal did he say that his client was deceived or misled by 
the form of the complaint or the evidence adduced in support of 
it. On the contrary, he admitted all through that the respon- 
dent became the owner of the vehicle in question and that he 
did not, within 80 days after becoming suoh owner, takeout 
a lioense. His sole and only contention was that, in the month 
of June when the tax was payable, the vehicle was kept in St. 



30 



RkCKSR 

lianas. 



Thomas 9 pariah where the license should have been got, and 
inasmuch as the penalty for not licensing had been incurred 
by the respondent in 8t Thomas, the Parochial Treasurer of 
that parish was the only person to proceed to recover it. For 
if the Parochial Treasurer of 8t Michael oould recover, so could 
the Parochial Treasurer of 8t Thomas, and respondent would 
be incurring two penalties, whereas the Act prescribes only one. 
In the result, the Polioe Magistrate oouvicted the respondent 
and ordered him to pay the penalty. Respondent appealed to 
the Assistant Court of Appeal which court reversed the decision 
of the Magistrate. Hence the appeal to this court 

After what I have said, it is clear that the only point this 
court has to determine is, whether the parochial treasurer of St. 
Michael's parish oould recover the penalty. Mr. Clarh, who ap- 
peared for the appellant in this Court, argued that, whether the 
parochial treasurer of St Thomas oould recover against the respon- 
dent for not paying the tax and taking out tbe license during the 
month of June, at which period the vehicle admittedly was kept 
in 8t Thomas' parish, was a point he need not discuss; but 
he maintained th«t inasmuch as the vehiole was admitted by 
the respondent himself to be owned by him and kept in St. 
Michael daring the month of July without being licensed at 
all — the parochial treasurer of St Michael oould recover the 
penalty prescribed by section 6 of the Ant The learned counsel 
relied mainly on subseo. 8, which says that all penalties under 
the section may be recovered in a summary way before a polioe 
magistrate on the complaint of the paroohial treasurer of the 

Sarish. And turning to the interpretation olaose he finds it 
eclared that " parish " shall mean tbe parish where the vehicle 
is kept And as it was admittedly kept in bt Michael's parish 
after the 1st June, that is during the month of July and following 
months up to the 27th September when the oomplaint was 
lodged, tbe penalty he argues was recoverable in St. Michael 
by the Parochial Treasurer of that parish. 

The Solicitor General's argument for the respondent was an 
amplification of the points made in the magisterial court and the 
Assistant Court of Appeal by Mr. Bowen who, as I have already 
said, appeared in both those Courts for the respondent He admit* 
ted that on the 1st June last, whilst the respondent was residing, 
where he still resides, in St Thomas' parish he became the owner 
of the vehiole in question, and, of course, was liable to tbe penalty 
as he did not take out a license on or after the 1st June. He 
was at once liable to tbe penalty, but to be recovered by the 
parochial treasurer of St Thomas, where the Tehicle was kept 
in June. There was only one penalty he said prescribed by 
tho Act : that penalty was incurred at the end of June when 
the vehicle was kept in St Thomas, within the meaning of 
iuh- section 8. The penalty was still recoverable by the paro- 
ohial treasurer of St Thomas' parish, and, manifestly, could 
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not be recovered by tbe parochial Treasurer of St. Michael's n >AflgBB 
parish* Mr. Goodman in support of his contention referred to v# 
the previous Highways Act of 4th July 1891 which, in certain Jjfsnm. 
particulars, differs from the Act now in force. The same 45th 
clause of the former Act says 9 that every person who on the 
1st January shall be the owner of any vehicle shall, in the said 
month of January, pay to the parochial treasurer of the parish 
41 in whioh such person resides" the prescribed tax, and suh- 
ieetion 8 of the same Act declares that all penalties shall be 
recovered on the complaint of the parochial treasurer of the 
parish in which the defendant resides." The learned counsel 
maintained that these citations from the former Act furnish 
a strong and, indeed, conclusive argument that the penalty 
must be reoveied ''in the parish where the defendant resides." 
The present respondent resided in the month of June and re- 
sides up to the preseot time in St. Thomas' parish. 

Such was the ingenious argument of Mr. Goodman ; but my 
opinion is % that the difference in language bet ween the two Acts 
furnishes a strong argument in support of Mr. Clarke's contention. 
In the old Act, if I may call it so, we find the words "the 
parish in which such person resides," contained in section 45 9 
in iubsection 8 we also find the words that all penalties 
are icooverable on the complaint of the parochial treasurer 
of the parish in which "the defendant resides." Now im 
ssdion 45 of the Act at present in foroe we find that the person 
owning a vehicle is to pay the tax in June to tho parochial 
treasurer " of the parish," the words " in whioh such person 
resides " being omitted. So too in aub-sseiion 8 the words that 
the penalties are to be recovered by the parochial treasurer of 
the parish " in which the defendant resides " are also omitted* 
It must be taken that the Legislature in consolidating the 
Highways Acts advisedly omitted in sub-section 1 of section 45, 
and subsection 8 the words Mr. Goodman has so much relied 
upon ; and it is an admitted canon of construction that, where 
the Legislature passes two or more Acts dealing with the same 
subject matter, and distinctly omits, in a subsequent Act, words 
of a definite meaning contained in a previous enactment, the 
meaning is different and the construction is modified unless a 
contrary intention be manifest. It is very plain to me, looking 
at the words of subsection 8 of the Act now in force, and 
seeing by the interpretation clause that parish is declared to 
be the parish where the vehicle is kept, that the parochial 
treasurer of St. Michael's parish can recover the penalty, 
because the unlicensed vehicle was, in fact, "kept" in St. 
Miohael's parish alter the month of June. It seems to me from 
the ground taken up all through by counsel for the respondent, 
that they have fought this matter out because they think 
that if this Court were to reverse the decision of the Court 
of Appeal, the parochial treasurer of St. Thomas could still 
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reoover. I said early in tbe argument that the Highways Act 
prescribes only one penalty, and a second penalty could not 
be reoovered. I might cite half-a-doien oases npon that point, 
but I am oontent to cite only the case of Wcmyc ts. Hophnc, 
44. L.J. M.O. 101. There the appellant was convicted upon an 
informatian laid by the police under 5 end 6 Will, c. 50, t. 78, 
for striking a horse, ridden by H., and oausing hurt and damage 
to H., then being and passing upon the highway. Subsequently 
H. laid an information under 24 m%d 25 Vict. e. 100, s. 42, 
for an assault, in respect of the same matter. Tho Justices 
convicted and the defendant was fined £1 with costs. De- 
fendant appealed on a case stated. Judgment was given for 
the appellant in the Queen's Bench and the conviction quashed. 
Lord Blackburn in the course of his judgment said, it was well 
established at common law that, where a person has been con- 
victed and punished for an offenoe by a court of competent 
Jurisdiction, thero shall be a bar to all subsequent proceedings 
and that be shall not be punished again in respect of the same 
matter. If that could be done there might be two different 
punishments for tbe same offenoe. "The only real doubt which 
exists in the present ease," oontiued the learned judge, "is, 
whether a plea of autrefois convict would extend to aoonvio* 
tion before justices whose jurisdiction is created under the special 
statute, the High trays Act* I think that the fact of the oon- 
vietion being of that nature makes no difference..... It seems 
that the same identical matter has been previously brought before 
the proper tribunal and the appellant was convicted and pun- 
ished in respect of it. He oannot be tried again for the same 
thing in another court, and the Justioes who convicted him a 
aeoondtime made a mistake." For all these reasons, I reverse 
the decision of the Assistant Court of Appeal and restore that 
ef the police magistrate. The respondent must pay the oosts. 
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HON. A. J. PI^B et al Appellants. 

H. E. THORNE et al Respondents. 

Action for damages against Water Works Department. Mas-' 

ter's responsibility for acts of his servant. The heads 

of Government Departments are not liable for the acts 

of their subordinates even though appointed by them. 

But an action will lie agaiast the Executive Committee* 

The Solicitor General (0. A. Goodman) for the appellants. 

The decision of the Assistant Court of Appeal should be reversed. 

The Water Works Department is a public department, and it was 7& March. 
clear law that the heads of departments were not responsible for 
the acts of their subordinates even though appointed by them. 

C. P. Clarke for the respondents. For all legal purposes the 
officers are appointed by the Water Works Department because, 
although they are to nominate and the Governor confirm, none 
could be appointed unless nominated by the Department and so the 
Depaitment must necessarily come to a stand still unless the Gov- 
ernor soon er or later confirms the Department's nominee. 

Sib W. C. Hbbves, C.J. In this case, the respondents, 
Henry Edward Thome and Edward Ernest Thome, merchants in 
this town, trading in partnership, lodged a plaint in the Petty 
Debt Court of Bridgetown against the appellants, the honourable! 
A. J. Pile and W. P. Lcacock ; Messrs. J. J. Law, D. M. Simpson, 
C. T. Cottle, G. A. Sealy, J. R. Ince, together with one Leonce 
Bibby, charging that the first seven appellants described, as mem- 
bers cl the Water Works Department, by their servant, the said 
Leonce Bibby, on the 22nd day of May 1897, so negligently in the 
careenage navigated the steam launch Ida, the property of the 
Water Department, that the said steam launch was driven with 
force against a lighter, the property of the respondents, which 
lighter was driven against the wharf walls and seriously injured ; 
and damage was also caused to certain manure then on board the 
said lighter. Damages claimed were £ 8 19 6 J. The case came on 
forbearing before the Judge of the said Petty Debt Coutt, couusel 
appearing on both sides ; and, in the result, the Judge entered judg* 
ment against the Defendant Leonce Bibby for the damages claimed, 
with costs. Judgment was entered in favour of the other defendants. 
There is nothing formally on the face of the proceedings to show 
the grounds upon which judgment was entered for the appellants ; 
but I collect from certain remarks contained in the respective judg- 
ments of the Judges of the Assistant Court of Appeal, that the 
Judge of the Petty Debt Court was of opinion that the seven 
gentlemen mentioned were not the masters of Bibby, in the legal 
sense of the word, and therefore, were not liable for his neglige noe, 



34 

Pili dal *W au fc* 1 ^ 6 7 admitted that the said negligence occurred whilst 
*^^ Bibby was in the legitimate discharge of his duty as a servant in 

tto&ffirf aZ. ^ 6 department. The defendant Bibby did not appeal, bat the plain- 
tiffs in the court below, the respondents in this Court appealed to 
the Assistant Court of Appeal from the decision of Judge Fraser 
in favour of the present appellants. The facts are not disputed ; 
and it is to be taken that the present appellants admitted by 
their counsel that Bibby was one of the officers appointed under 
section 2, sub* section 8, of the Waterworks Act, 1895. That he 
was in charge of the launch which committed the damage to 
respondent's lighter, and that at the time he was acting within 
the scope of his employment. The majority of the Judges of the 
Assistant Court of Appeal, Justices Chandler and Briggs, being of 
opinion that Bibby was the servant of the present appellants, 
reversed the decision of the Judge of the Petty Debt Court ana 
entered judgment for the damages claimed against the present 
appellants, conjointly with their co-defendant in the Petty Debt 
Court, Leonce Bibby. Justice Knight dissented from the judg- 
ment of his two learned colleagues, on tne ground substantially 
that Bibby, although an Officer of the department nominated by 
them was not the servant of the appellants and states at some length 
his reasons for dissenting. The present appellants appealed from that 
judgment to this Court, and the matter was argued on Friday the 
26th February, before me by the Solicitor General, for the appel- 
lants, and Mr. Clarke for respondents. 

The case is certainly a somewhat interesting one, involving 
altogether one or two nice points of law — having regard, as I shall 
show presently, to some recent jndgments on similar points in the 
Exchequer Chamber and in the House of Lords on appeal. But 
the definite point on which the present appeal turns is — whether 
the man Bibby, at the time that he inflicted the injury complained 
of, was legally the servant of the present appellants, because if he 
was their servant they are liable civilly for his negligence. The law 
is— that the master is always liable, generally speaking, to third 
persons for the misfesances and negligences of his servant within 
the scope of his employment. An exception however to the 
general rule, which makes a man responsible civilly for the tortious 
acts of those employed by or under him, is to be found in the case 
of persons appointed by the Government, who are empowered as 
superior officers to appoint persons under them. In such case they 
are all servants of the Government, and if even an inferior servant 
commits a wrong against a third party, it is the Government which 
is liable and not the Head of the Department, and as the public 
(which is the Government) is a mere abstract entity, so to speak, 
the person injured has no redress, because he cannot sue the public. 
The Solicitor General in arguing that the decision of the Court 
below is wrong, went upon two grounds, the first which I now 
proceed to deal with, is— that the Appellants were only the ser- 
vants of the Government entrusted with the management of the 



36 

Water Department* which Department stands upon the tame p . , 
ground as the Customs or Post Office Department; and that it x **-***» 
is clear law that the Beads of snob Departments are not responsible Thoewe^*Z, 
for the acts of their subordinates, even if appointed by them as 
such Heads of Department. The learned Cotnsei cited the old eases 
Layne v. Cotton 1, Lord Raymond 646 ; Whitfield v. Lord Do 
Spencer, Cowper 754, and Nicholson v. Mounoey, 15 East 384. In 
all these cases, the real ground of the decision was, as I understand 
it, that the Defendants were Heads of Departments appointed by 
the Grown; and although the subordinates might have been 
appointed by them, it was in the exercise of power delegated to 
them by the Crown, wherefore the Grown was principal and liable 
technically, to be sued ; but the Grown being only the Exec- 
utive impersonation of the public could not be sued, therefore 
there was no redress. In the celebrated case of the Mersey Book 
and Harbour Board (appellants) and Oibbe and Penhallotc (respon- 
dents) 35 L.J. Ex. 225— which went to the House of Lords and 
tanned upon the question whether statutory trustees of Dooks, 
which were managed by the said trustees without pay for the 
general benefit of the public, were liable to damage inflicted by one 
of their officers, no improper conduct being imputed to the trustees 
personally, the same cases among others were cited. Lord Black* 
burn, in the course of an exhaustive opinion whieh he read to the 
House of Lords, said, Lane v. Cotton; Whitfield v. Do Spencer (the 
case of the Postmaster General) and NiehcUon v. Mounoey (the 
case of the Captain of the man of- war) are authorities that, where 
a person is a public officer in the sense that he is a servant of the 
Government, and as such has the management of some branch of 
the Government business, he is not responsible for any negligence 
or default of those in the same employment as himself. But 
these cases were decided upon the ground that tho Government 

was tho principal and the defendant merely the servant The 

learned Judge went on to say— All that is decided by this class of 
case is, that the liability of a servant of the public is no greater 
than that of the servant of any other principal, though recourse 
against the principal (the public) cannot be by an action at 
law. The principle is the fame as that on whieh the sur- 
veyor of the highways is not responsible to a person sustain- 
ing injury from the parish ways being out of repair, though 
no action can be brought against his principal the inhabitants of 
the parish. 

In the ease now before the Court, the present appel- 
lants do not, in my opinion, stand in the same category as the 
defendants in the cases cited, because if even the Water Works 
Department is a public department, in the same sense as the 
Customs Department and the Post Office, we find the Water 
Works Act empowering the Government, which is described in 
terms as the Executive Committee, to enter upon large undertak- 
ings for supplyiog the entire colony with water ; to hold extensive 
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« , . property and to levy water rates, bringing in a large revenue, there- 
nuaai. J ore ^ ne Government may be said to have, so far, assumed the 
^HOBHiefal ' orm ftn< ^ 8 ^ ia P 6 °' * P?** trading corporation. And the modern 
legal doctrine as deducible from the ease of Cos ▼. Wise, 33 L. 
J. Q. B. 281 and 37 L J. a B. (Ex. Chamber) 262, and other 
oases, among them Buck v. Williams, 27 L. J. Ex. 357— cited 
by Blackburn J. in the Mersey Docks case is, — that corporations 
of any kind or nature formed for trading and other profitable 
purposes, although they may act without reward to individual 
members of the corporation and for the public benefit only, are 
in their nature mere substitutions for individuals, therefore the 
true rule of construction must now be taken to be, that, in the 
absence of anything in the statutes which create such corpora- 
tions showing a contrary intention, the Legislature intend that 
the liability of corporations, thus substituted for individuals, 
should to the extent of their corporate funds be co-extensive with 
that imposed by the general law on individuals who are owners 
of similar works. If indeed the Legislature, either by express 
enactment or necessary intendment, enacts that they should not 
bo subject to such liability, then there can be no question as to 
their non- liability, as such Corporations. Of course, when acting 
fo the benefit of "the general publio, as the Executive Committee 
do in this matter, they are not " personally " liable at all, except 
they exceed by direct personal action the scope of their authority 
conferred by the enactment of the Legislature. 

There is nothiug in the Water Works Act exempting the 
Government, whilst administering the Department and levying 
water rates, from liability for any wrongs committed by its ser- 
vants working damage to persons. On the contrary, there are 
numerous sections in the Act expressly providing for compensation 
where injury is done to individuals in acquiring land and executing 
the water works. There is a fund raised by water rates in the 
hands of the Department to mett all expenses incidental to the 
maintaining and working of the Water Works : section 57 says 
in terms—" The Executive Committee in pursuance of the power 
" and in discharge of the functions conferred on them by this Act 
" may execute all conveyances, leases, contracts and documents, and 
" may sue and be sued in the name of the Colonial Secretary." 
For these reasons I need not discuss in any further detail the 
question whether the Water Works Departments stands upon 
the same footing as the Customs or the Post Office. It is clear to 
me from the provisions of the Water Works Act that the Govern- 
ment are erected into a quasi corporation, holding property having 
funds and administering the Department, which makes the Govern* 
ment liable to compensate individuals for damage inflicted upon 
them by their servants within the scope of their employment. 
The second ground of objection to the decision of the majority of 
the Court of Appeal taken by the Solicitor General is — that Bibby 
was not the servant of the appellants. The learned Counsel cited 
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several sections of the Water Works Act in support of his con* T » t „^^i 
tention. Now, to oommenoe with, we find by section 56 that all Jrn ^* 1 * 
the property of the Department Tests in the Executive Committee. 'jfoMmeMml 
By section 4 the management of the Water Works, subject -™* 
to the control of the Executive Committee, is placed in the 
hands of a special Department, called the Water Works Department. 
By section 5 the Department is to oonsist of seven members^ 
to be appointed by the Governor, and under that section the 
present appellants were so appointed. By section 7 the duties, 

Kwers and functions of the members thus appointed by the 
tvernor shall be such as the Executive Committee may from 
time to time by regulations determine; and by section 75 the 
rules may from time to time be altered or revoked. Section 
9 sub-section 1 points out what officers shall be appointed* The 
Board of management are to nominate the officers, but the Governor 
must confirm them. The question then is— whether Bibby, one 
of the offloers, was the servant of these appellants at the time of 
the injury. Liability of the master for negligence, such as that 
charged against Bibby as the servant* depends entirely upon the 
existence of the relation of master and servant. In Quantum v. 
Burnett 6 M. £ Wl 509, which is the case relied upon for the most 
part by Justice Knight in dissenting from the judgment of his 
colleagues, Baron Parke thus lays down the law relating to 
master and servant : " Upon the principle qui faeit per aUum 
"faeit per $e the master is responsible for the acts of his servant; 
" and that person is undoubtedly liable who stands in the relation 
14 of master to the wrongdoer ; he who had selected him as his 
41 servant from the knowlege or belief in his skill and care, and 
" who could remove him for misconduct, and whose orders he was 
" bound to receive and obey ; end whether such servant haa been 
11 appointed by the master directly, or intermediately through 
" the intervention of an agent authorised by him to appoint ser* 
" vants for him, can make no difference. But the liability by 
" virtue of the principle of the relation of master and servant 
14 must cease when the relation itself ceases to exist." 

Mr. Clarke argued that, for all legal purposes, the offloers are 
appointed by the Water Works Department, because, although 
the section says they are to nominate and that the Governor must 
confirm, yet as a matter of fact, none could be offloers except 
persons nominated by the Department ; and that the Department 
must neoessarily come to a standstill unless the Governor, sooner 
or later, confirms the Department's nominees. Supposing the 
officers were directly appointed by the Department, that, according 
to Baron Parke's exposition of the law, would make no difference^ 
because instead of being immediately appointed by the Executive, 
who ha?e the control of the Department, they would only be 
intermediately appointed by the Board directly appointed by the 
Executive Committee. In Laugher v. Pointer, 5 B. Sf 0. 554, 
Littledale J. says— According to the rules of law every man ii 
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A.** ?# n f attswarable for injuries occasioned by his own personal negligence 
9m ' and he is also answerable for acts done by the negligence of those 

gtatjrirf a!, whom the Jaw dominates hit servants, because such servants 
* represent the master himself, and their acts stand upon the same 
footing as his own. And, in the present case, the^qneetion is 
whether the coachman, by whose negligence the injury was oc- 
casioned, is to be considered a servant of the defendant." The 
seme learned Judge further on illustrates this doctrine of hflr in 
the following way — " If a man is the owner of a ship, he himself 
appoints the master, and he desires the master to appoint and 
select the crew ; the crew thus become appointed by the owner, 
end ate his semnts for the management and government of the 
ship ; and if any damage happens through their default, it is the 
same as if it happened through the immediate default of the 
owner himself. 80, the same prevails if the owner of a farm 
has it in his own hands and he does not personally interfere in the 
ik&anagement, but appoints a bailiff who hires other persons under 
him, all of them being paid out of the funds of the owner, and 
selected by himself or by a person specially deputed by him ; if 
an> damage happens through their default the owner is answer- 
able because their neglect or default is bis, as they are appointed 
by and through hid. So in the case of a mine, the owner 
employs a steward or manager to superintend the working of the 
mine, and to hire under-workmen, and he pays them on behalf 
of the owner. These under-workmen then became the imme- 
diate servants of the owner, and the owner is answerable for 
their default in doing any acts Ton account of their employer." 
Stone t. Cartwright 6 T. E. 411, which, like the present was 
en action for injury caused by the negligence of the alleged 
servant of the manager of a colliery appointed by the Court of 
Chancery, Lord Kenyon said, "there is no pretence whatever 
for imputing liability to the defendant in this action. In all 
these cases I have ever understood that the section must ,be 
be brought either against the hand committing the injury or 
against the owner for whom the act was done. But it was never 
heard of that a servant who hires labourers for his master was 
answerable for all their acts. The present defendant has no 
interest in the colliery, nor was it worked for his benefit : he 

£as no more than a 1 steward appointed by the Court of Chancery." 
poking then at the general law; and upon the authority of 
the cases I have referred to, having regard also to the several 
provisions of ttje Water Works Act, I hold that the present 
appellants are themselves only the servants of the Executive 
Committee, and even if they had been empowered directly t6 
appoint the subordinate officers of the Department that would not 
constitute them masters of Bibby in the legal sense of the word. 
The Executive Committee are the masters alike of the Department 
and the subordinate officers, and the respondents should have 
brought their action against the Executive Committee in the 
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manner pointed but by section 67 of the Aet I therefore rererse p ^ * 
the decifiiDn of t^e Assistant Court of Appeal and restore the v 
judgment of the Petty Debt Court. I make no order for costs. taotifaHcft. 



THE WINDWARD ISLANDS COURT OF APPEAL 



SARAH CHRISTIAN PAYNE Appellant. 

ROBERT DICKSON Respondent. 

The Trade Act 1891 sections 61, 61 (3), 160. Appeals lie 
from Court of Error to Windward Islands Court of Appeal 
in criminal as well as in civil cases. Requirements of 
notice of Appeal, A complaint must show where the 
offence was committed. The Court of Error cannot 
amend complaints. In criminal matters a person cannot 
waive what the law requires. 

An appeal from Court of Error which confirmed decisions of 1QO o 
Assistant Court of Appeal and Police Magistrate. _ 

The Solicitor Osnoral (<?. A. Goodman) for the respondent, took ]${& jf^. 
the objection in limine that the Court had no jurisdiction to try the 
ease. He referred to the Assistant Court of Appeal Act 1891*2 s.s. 
66, 59, which, he contended, allowed the Court of Error to 
hear appeals from the Assistant Court of Appeal in its appellate 
jurisdiction only. The Windward Islands Court of Appeal Act 
1857-1 s. 8 allowed appeals from Error in its legal, equitable or ec- 
cfesiaBtieal jurisdiction. Legal jurisdiction oould only mean com- 
mon law jurisdiction, and as this was an appeal on a criminal charge 
the Court had no jurisdiction. 

O. P. Glarhe for the appellant. The Windward Islands 
Court of Appeal can hear appeals from all or any of the Courts 
of this Island. 

The Solicitor Generd (G A Goodman) took a second objection 
that the appeal had not been prosecuted within 6 months, nor had 
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Patkb ^ e notice °' *PP*tf **d affidavit of sevioe been filed with the 

v registrar within three daja of the Court of Error decision. 

DicxaoN. 0. P. Clmrh* The delay Was the fault of the registrar and 

Ohief Jastioey beeaase when the appellants solicitor went to 
the registrar on 19th March to file the notice and affidavit 
he (the registrar) refused to aooept them on the ground that 
he had no rcoord of the ease in his ofBoe. The Chief Jus* 
tice was communicated with on the same day, but it was not 
till March 23rd that he directed the registrar to aooept the 
copies, which were not filed by the registrar till 24th March. 
The appellant had done all she could and it would be monstrous to 
hold that she waa ousted of her right of appeal because of some other 
person's neglect With regard to the appeal not having been 
prosecuted within 6 months, there was nothing on the proceedings 
to show whose fault it was that the osse did not come on before ; it 
was partly his fault, and partly his learned friend's that the pro- 
oeedings had not been sent on before. 

The Oouit held that the appeal should be heard. 

C. P. CUrk$ put the following points before the Court (I) 
Whether an appeal liea to the Windward Islands Court of Appeal ' 
against the decision of the Court of Error. 

2, Whether a. 9 of the Windward Islands Court of Appeal Act 
has been complied with. 

8. Whether the information disoloses jurisdiction in the Police 
Magistrate to hear and determine the oharge. 

4. Whether, as the appellant appeared before the Police Mag- 
istrate and Judgea of the Assistant Court of Appeal and cross-exam- 
ined the respondent and his witnesses, and tendered and examined 
witnesses on her own behalf without taking any objection of the 
nature above mentioned to the information, such objection is not 
waited. 

5. Whether the conviction disoloses where the offence was 
committed, and, if not* whether the oonviotion is bad. 

6. Whether, as the appellant took no objection of the nature 
above mentioned to the conviction either in the Police Magistrate's 
Court, or in the Assistant Court of Appeal, such objection is not 
waived. 

7. Whether the oonviotion is bad in consequence of the words 
''unless the fine be sooner paid" or words to the like effeot, having 
been omitted. 

8. Whether the Judge of the Court of Error had power under 
8.B. 58 (2), 69 of the Assistant Court of Appeal Act 1891, to 
amend the conviction. 

9. Whether upon the true construction of the Trade Aot 1891 
a.a. 2, 61, 160 and on the facts the appellant has been legally 
convicted. 

Questions 3, 4 did net touch 6. 

On question 5 he cited A* v HtztU 13 East referred to in 
Paley on Oonvietiofts. 
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As to question 6, it wai laid down in Maxwell on Statutes p ATMJB 
that in criminal matters the defendant cannot waive what the law #- 
requires. On question 7, the omission was fatal, as the gaoler Dickbok/ 
could hold defendant till the end of the sentence even if the fine 
was paid. 

The Chief Justice in Error could not oure that defect by 
inserting the omitted words. 

On question 8 the Judge could not make material amendments. 

As to question 9, the appellant ehould have been prosecuted 
under s. 160 not s. 61 of the Trade Act. Mem rea was necessary 
for a conviction but there was no evidence of it before the Court, 

The Solicitor General (G. A, Goodman) referring to 3 submit- 
ed that the information did disclose jurisdiction under the Police 
Magistrates Act s. 23. Referring to 4, the appellant, haying appear* 
ed before the Magistrate and pleaded, was debarred from raising any 
objection to the information, Reg v harper 4Q, B. D. On 6 he sub- 
mitted that the same argument applied to this point as to the in* 
formation. As to 6 , the objection as to the conviction being bad not 
having been argued in the lower Courts could not be raised in the 
Court of Error. Befering to 7 be argued that the omission was 
not fatal. As to 8 be contended that Court of Error had no neces- 
sity to amend since the conviction was good* As to 9 it was dear 
that the conviction was perfectly legal. 

G. P. Clarke in reply. On question 5 the whole case hung, and 
it had not been succesfully touched by the other side. He reviewed 
the other contentions raised by respondent's counsel, and concluded 
by asking the Court to give appellant the benefit of the doubt, if it 
had any. 

The Court adjourned for Judgement, which was given in 
writing. 

chief jusnoi child's judgment. 

This is an appeal from the judgment of the Chief Justice of 
Barbados, sitting in the Court of Error, confirming a decision of 
the Assistant Court of Appeal. It appears that sometime in 1896, 
the appellant, a trader, carrying on business in Bridgetown, was 
brought before one of the Magistrates of that City and fined £500, 
and in default to be imprisoned for 6 months, for producing to the 
Acting Comptroller of Customs a false invoice contrary to the) 
provisions of the Trade Act, 1891. From that decision she ap- 
pealed to the Assistant Court of Appeal ; and the Judges of that 
Court, having considered the law and the facts of the case, varied 
the Magistrate's order, as far as the alternative imprisonment was 
concerned, and made the sentence three months' imprisonment 
with hard labour instead of six months. The ease was then carried 
to the Chief Justice of Barbados and he affirmed the decision of 
the Assistant Court of Appeal ; and from him the present appeal 
was brought in the Windward Islands Court. 
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The questions of lew which I have to decide are plainly stated 
in the case sent up, and I will take them one by one and proeeed 



IhoieoN. te wwer them. 



The first one is:— 

Whether an appeal lies to the Windward Islands Court of 
Appeal against the decision of the Court of Error ? 

I am of opinion that such appeal does lie and for this reason. 

In 1887 an enactment was passed relating to the Court of 
Error, and section 18 says that the deoision of the Court of Error 
ahall be final, thus assimilating the law of Barbados with that of 
8L Lucia, Grenada and St. Yincent, where there is no appeal 
from the Chief Justices when they sit on Magistrates' cases. But 
when the Statutes of Barbados were consolidated in 1891, that 
•action was left out and there is now no provision in the law of 
this colony to prevent an appeal from the Court of Error coming 
to us. 

2. Whether the provisions of section 9 of the Windward 
Islands Court of Appeal Act have been complied with ? 

The Act provides, amongst other things, that a copy of the 
notice of Appeal] and an affidavit ahall be filed within a oertain 
delay. And bonds are to be executed for the due prosecution of 
the appeal within six (6) months. 

As a matter of fact, the copy of the notioe of appeal and the 
affidavit, were not filed within the legal delay, and the appeal was 
not duly prosecuted within (6) months. With regard to the first 
point, it appears to me that as the delay was caused by the act of 
the officers of the Court and no blame or negligence attached to 
the appellant; as, in truth, compliance with the Statute was 
rendered impossible in the nature of things, or, at least impractica- 
ble, it would be an exceedingly harsh proceeding on the part of 
this Court to deprive the appellant of her right of appeal. The 
ease of WaUrion v. Baker, when Oockburn L.O.J. Mellor, Shea 
and Lush, J.J., gave judgment is in point ; and is I think sufficient 
authority for the opinion I hold. With reference to the second 
question as to the bond for the due prosecution of appeal within 
six (6) months, at first sight it appeared as if the appellant was 
out of Court* since far more than six (6) months have elapsed since 
the notice of appeal was given. It certainly puzzled me to under- 
stand how an appeal could have been hung up so long, and it 
looked as if there was something defective in the law. But on 
closer examination of the statute, it is clear that if the respondent 
had so chosen he could have sued on the bond at the expiration 
of six months, and have had the appeal struck out for want of 
due prosecution. For some reason, that was not made very clear 
to the Court, this was not done, and by consent, apparently, the 
appeal was allowed to remain alive pending the drawing up of a 
The respondent [therefore cannot now come to this Court 
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and sustain the objection he hat put forward. On the w kolep 
then, I am of opinion that question 2 should be answered in the * 
affirmative. Dicisow. 

8. Whether the information discloses jurisdiction in the Polioe 
Magistrate to hear and determine the case ? 

I answer that question too in the affirmative, as the law of 
Barbados is that residence in his district gives jurisdiction to the 
Magistrate both in indictable and summary offences and it is not 
absolutely necessary to show in the information where the offenoe 
was committed. 

4. Whether, as the appellant appeared before the Police 
Magistrate and Judges of the Assistant Court of Appeal, crost-r 
examined the respondeat and his witnesses and tendered and 
examined witnesses on her own behalf without taking any objection 
of the nature above-mentioned to the information, suoh objection 
is not waived ? 

Holding as I do that the information discloses jurisdiction, I 
need not answer question 4. 

6. Whether the conviction discloses where the offence was 
committed, and if not whether the conviction is bad ? 

This point was the most important one addressed to me by 
the learned counsel for the appellant, and be went into the sub- 
ject at great length and quoted many cases in support of his 
contention that the conviction was bad. Those eases, however, do 
not, I think, apply to the present proceedings, and were all 
decided under the English Act, which is not on all fours with 
the law of Barbados ; and indeed, differs from it materially on 
the subject of convictions. The conviction in my opinion cannot 
he held to be bad ; for it shows sufficiently on the face of it where 
the offence was committed. It might have been more explicit, 
but from my point of view I do not see how any reasonable 
man, on reading the document, oould be left in any doubt. And 
that is the test; for the days of minute technicalities in legal 
proceedings are over and past. 

6. This question I need not answer in view of my decision 
on question 5. 

7. Whether the conviction is bad in consequence of the words 
u unless the fine be sooner paid," or words to like effect having 
been omitted? 

I do not think that the conviction is bad in consequence of 
the omission of these words, as the section of the Act from which 
the Magistrate derives his power is quoted therein ; the prac- 
tice differing from that in England, and Quit section contains 
the words " unless the fine be sooner paid." The commitment 
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p ATn when drawn np would reoite the material part of the Act and 

9c would contain the words " unless the line be sooner paid " so that 

Dickson. H* 6 gaoler would be left in no doubt. 

8. Whether the Judge of the Court of Error had power 
under section 58, sub- section 2, or under section 59 of the As- 
sistant Court of Appeal Act, 1891, to amend the conviction ? 

If the conviction weie good as I hold it, it was unnecessary 
for the Judge of the Court of Error to amend ; but I think on 
looking through the Statutes bearing on the question that he 
oould amend if he thought it ad? isable so to do. The Assistant 
Court of Appeal had already amended the mistake made in their 
judgment by adding the words "with hard labour 1 ' after the 
three (3) months, and I can see nothing to take away the power 
of amendment from the Court of Error. 

9. Whether upon the true construction of Sections 2, 61 and 
160 of the Trade Act 1891 and on the facts above stated the appel- 
lant has been legally convicted ? 

What the Magistrate had to decide comes under three heads : 

1. Was the Invoice false ? 

2. Was Payne an Importer ? 

3. Was Greaves her known Agent ? 

These three questions were answered in the affirmative by 
the Magistrate, and by the Assistant Court of Appeal, both Courts 
having jurisdiction. The argument for the appellant was that the 
conviction should have been under Section 160 of the Trade Act and 
not under 8ection 61. Section 61, he contended, contemplated 
a double offence, namely, a false invoke and a false declaration, and 
no false declaration was proved. I can see nothing in this argu- 
ment, and it seems to me that Section 61 cannot be construed in 
that manner. The Act, like all Acts of this kind all over the 
Empire, is drawn so as as to protect the revenue and to prevent 
smuggling, and it contains a great number of sections creating all 
kinds of offences, so that the ingenuity of would-be smugglers 
may be defeated. 

The prosecution, in this case, may have chosen other sections 
under which to proceed, but they have selected section 31, and 
have under it brought the offence home to the appellant. 

I therefore hold that the learned Judge in Error came to 
a right decision, that this Judgment be affirmed, and that this 
appeal be dismissed with oosts. 

ARTHUR CHILD, 
Chief Justice of St. Lucia, 

President of the Windward Islands 
Court of Appeal. 
20th May 1898. 
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OHIBF J0STIO1 TAHBIHO'8 JUDGMEHT. Pat«« 

This was an Appeal from the Judgment of the Chief Justice of Diouo*. 
Barbados sitting as the Court of Error in that Island, substantially 
affirming a judgment of the Assistant Court of Appeal, confirming 
a decision of the Bridgetown Police Magistrate on an informa- 
tion lodged by the respondent against the appellant for breach of 
section 61, sub- section 3 of the Trade Act, 1891, whereby the ap- 
pellant was convicted and ordered to pay the penalty of £500 pre- 
scribed in the sub section, or, be imprisoned for6 months, varied by 
the Assistant Court of Appeal to 3 months. 

The first two questions submitted to the Court were prelimin- 
ary : and in answer to them we expressed our opinion at the hearing 
that the appeal lay, and that the provisions of section 9 of the 
Windward Islands' Court of Appeal Act had been complied with 
and we promised to give our reasons for that opinion ic writing 
subsequently. 

As to question I therefore, section 8 of the just mentioned Act 
gives an appeal to this Court "against any judgments, decrees, or- 
" ders, rules, and other determinations of the Chief Justice of Bar- 
"bados, in the exercise of his legal, equitable, or ecclesiastical ju- 
11 risdiction." It seems to me it would be difficult to find words of 
wider scope. But Mr. Goodman argued that the words " legal, 
equitable, or ecclesiastical jurisdiction" did not include appellate 
jurisdiction. I am of a different opinion. I think those words 
embrace the exercise of an appellate jurisdiction in each of the 
branches of law named, as well as what may be called a juris- 
diction of first instance. From Mr. Goodman's interesting his- 
torical sketch, it appears that the time when this Court of Appeal 
was erected there would not have been an appeal to it under this 
Act from the Court of Error, because the Couit of Error at the time 
consisted of the Governor and the Chief Justice ; and section 8 
only gives an appeal from the Chief Justice. But it may well 
be that it was on the very account, wholly or partially, or 
consciously in presence of that very fact that the constitution 
of the Oouit of Error was changed in I860. At all events 
it is clear to me that if the Legislature of Barbados had 
intended to exclude appeals from the Chief Justice sitting as a 
Court of Error, they were bound to say so. 

Then it wa« argued that a "legal" meant only common law 
jurisdiction exolusive of criminal jurisdiction. But common law 
jurisdiction is based on the common law ; and where it is merely 
statutory it is still in my opinion rightly included in the tern 
01 legal" as distinguishable from equitable and ecclesiastical. Sec- 
tions and 14 of the Appeal Act, giving an appeal to this Court from 
the Court of Grand Sessions and settling the procedure in writs 
of Error do not out down the provision of section 8. The Court 
of Grand Sessions is not the only criminal Court in this Island, nor 
are writs of Error the only mode of prosecuting an appeal in erimi- 
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nal cases. Nor are the strictly limited interpretations of the words 
••plaintiffs" "suits," "instituted," contended for by Mr. Goodman 
admissible to circumscribe the jurisdiction given in section 8. 

I therefore answer question 1 in the affirmative. 

In reply to question 2, I am of opinion that the provisions 
•f section 9 of the Windward Islands Court of Appeal Act hare 
been complied with. What was it the defendant was to do? In the 
first place she was to give notice in writing within 8 days of 
her intention to appeal. That she did. But it is said she did not 
give a copy of the notice and the affidavit of service within 8 days. 
There is no provision that she should. The section merely says 
that such filing' shall operate as a stay of proceedings, leaving it 
apparently to her to consult her interest by getting the stay as 
quickly as possible. Then it is added that as a condition precedent 
to such stay she shall execute security for costs by bond for the 
due prosecution of her appeal within 6 months. This also she did. 
But again, it is said it was not done within 3 days, and again I 
can see no provision that it shonld be. If however there had been 
such a provision, I should be disposed to decide, in the circumstances 
of this case, that, inasmuoh as the defendant had done everything 
she could and was not in any way in default, the delay arising from 
such misunderstanding on the part of the officers of the Court 
could not be imputed to her; and if necessary, I think LumUy v. 
Dubourg, 14 M. $ W. might be cited in support of that view. 

In reply to question 8, I am of opinion that the information 
disclosed jurisdiction in the Police Magistrate to hear and to deter- 
mine the charge: The Police Magistrates Act 1891, Section 23, 
gives him jurisdiction where the defendant resides, or is within 
the jurisdiction; and here the defendant is described as of the City 
of Bridgetown trading under the style or firm of Payne and Co. in 
the city of Bridgetown. The time when the offence is alleged to 
have been committed is also stated as the sixteenth day of Sep- 
tember 1896. This being my opinion in question 3, it is on- 
necessary for me to deal with question 4. 

The answer to question 5 is more difficult to make. But after 
the best consideration I can give to the matter 1 am of opinion. 

1. That the conviction does not disclose where the offence was 
committed. Mr. Goodman contended that that element might be sup- 
plied by reference to the Trade Act, 1891, sections 7 and 12, and to 
the Executive Conmittee Act 1891, section 11. But those sections 
only refer to the duty of masters of ships in arriving and the places 
where such duty shall be performed. But irrespective of that I 
think, on the law as laid down in the English oases decided in p*ri 
wuttena, that the place where the offence is committed should 
appear on the face of the conviction, in order to show jurisdiction, 
and not be left to be inferred by reference to various sections 
of Aots or to other documents not set out (See R. v. HazeU, 13 
East, 139 ; Johnson v. Reid, 6 M. ft W. 124) 

Nor (2) do I think that the residence of the defendant is suffi- 
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ciently set forth. A question which I may mention was raised by p ATNS 
the respondent to supplement the deficency of statement where the v 
alledged offence was committed. In my opioion the information can- Diciso*. 
not be imported into the conviction for the purpose of incorporating 
into the latter facts stated in the former, by reason of the conviction 
containing a column headed "cause of complaint." The word com- 
plaint is not used there to signify the formal document by whioh 
the proceedings were commenced in the Police Oourt, viz., the 
information. There may not have been such a document I it is 
clearly not necessary (See & cf. Reg. v. Hughe* t L. E. 4, Q. B. D. 
614). And "complaint" here is in its ordinary, general signification. 

As to section 38 of the Police Magistrates' Act 1891, the infor- 
malities there referred to as not vitiating the proceedings are only 
mistakes in drawing up orders, not mistakes in point of subsis- 
tence (See & of Reg. v. Padbung L. B. 5. Q B.D. 126). As has 
been said by a learned author (Maxwell on Statutes, ed. 2, p, 96), it 
is in the last degree improbable that the Legislature would over- 
throw fundamental principles, infringe right*, or depart from the 
general system of law without expressing its intention with irresis- 
tible clearness. 

In reply to question 6 I am of opinion that it was not com- 
petent to the defendant to waive the objection raised in the pre- 
vious question, it being a rule in criminal matters that the parties 
cannot waive what the law directs. (See Park Gate Iron Co. v. 
Coates L.R. 5 C.P. per Montague Smith, J. at p. 639 : Reg vs Bert- 
rand, L.R. 1, P.O. 520 j. 

In reply to question 7 I think the conviction was bad by reason 
of the omission of the words "unless the fine be sooner r*nid" or 
words to the like effect Reg v. Cridiand 7 E & B. 853; 27 L.J.M.O., 
the omission enlarges the punishment provided by the Act (Trade 
Act, 1881, section 142) and the mere mention of the Act does 
not cure the defect. 

In reply to question 8, I do not think the Judge of the 
Com t of Error had power to amend the conviction under the enact- 
ments mentioned. Sub-section 2 of section 58 of 'the Assistant 
Oourt of Appeal Act, 1891, does not in my opinion refer to the 
information or the conviction in the Court below which are not 
evidence in the case. While section 59 simply empowers the 
Court of Error to hear and adjudioate in the case brought before it 
by way of appeal on questions of law; not to amend the con- 
viction so as to prevent the point of law arising. 

As to qnestion 9 and last, it would perhaps be sufficient for 
me to say that owing to the replies I have given to questions 5, 6, 
and 7, I think the conviction cannot stand. But as question 9 is 
stated quite independently of the others, I ought, I suppose, to 
say what I think upon the construction of sections 2, 61, and 160 
of the Trade Act. As to that, therefore, it is my opinion that the 
appellant in the facta of the case was liable under sub-section 8 
of section 61. Mr. Clarke contended that under that sub-section, 
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PAYrfB ^ e ^ 0U ^ barrelled offence of producing a false or fraudulent in- 

v Toice and falsely declaring on oath that it was true was the only 

Dickson, oneihe could be convicted of. But it teems to me in the first place 
that suoh a reading of the very plain and positive words in tbe sub- 
section is impossible. But further, as the Judges of the Assistant 
Court ot Appeal point out, it is not obligatory on the Comptroller 
under sub- section 2 to require a declaration on oath at all ; and it 
cannot be said that if he does not there can be no offence punishable 
under sub-section 3. The distinction between section 61 and 160 it 
that by the former it is the importer himself who is hit, by the 
latter" any person" 

Then Mr. Clarke argued that this Trade Act should be con- 
strued so as to satisfy the general principle of law that the master is 
not liable for the criminal acts of his servant, and that it was admit- 
ted there was no mm* r*a on the part of the defendant. Unfortun- 
ately for the argument it is too well settled that the general princi- 
ple is frequently abrogated by English revenue statutes, as to which 
I need oniy refer to the remarks of Brett now Lord Esher, L.J., in 
Reg. v. Prince, L. B. C. C. B. ( at p. 163. Then Mr. Clarke also con- 
tended that the word "importer" in sub-section 3 being interpreted 
by sub-section 2 of the Trade Act '91 , to mean the owner or his agent, 
it was the person actually committing the act or acts constituting 
the offence that was liable. But again I agree with the Assistant 
Court of Appeal in taking agent there to mean the person carrying 
on the business for the owner in his absence or incapacity for any 
cause ; and I think the omission from this sub-section of the words 
" or his known agent" appearing in the previous sub sections 
strengthen this view. 

On the whole case it is my opinion that the conviction should 
be quashed. 

OHABLBS JAMES TARRING, 

St. Georges, Grenada. 
May 26th, 1898. 



ACTIHG OHIBP JUSTICE 6T. AUBYff's JUDGMENT. 

This is an appeal from a judgment of tbe Chief Justice of 
Barbados as Judge of the Court of Error, affirming with a certain 
amendment a judgment of Assistant Court of Appeal, who affirm- 
ed with a certain variation a decision of Mr. Police Magistrate Mes- 
siah of the Bridgetown Bench, whereby that Magistrate on an in- 
formation lodged with him by the respondent against appellant for 
breach of Section 6], sub-section 8 of •• The Trade Act. 1891," 
convicted the appellant and ordered her to pay the penalty of £500 
prescribed in the said sub-section. 
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The faets of the ease may he thus stated :— The APP 6 ^* 11 * Paywb 
tarries on traainess in Bridgetown, Barbados, under the style of #< 
Payne & Go. On the 16th September, 1896, one Edward Greaves PTfTTffCT 
was clerk in the employ of Payne & Go. and known agent of 
appellant. 

On the said 16th of September, the respondent was the acting 
Comptroller of Customs for the island of Barbados. On the said 
day the said Edward Greaves went to the office of the Comptroller 
of Customs in the Pnblio Buildings in the City of Bridgetown, to 
make dne entry of, and to pass for a package of goods liable to 
ad valorem doty, which had been imported by Payne & Co., and in 
doing so he produced to the respondent as the Acting Comptroller 
of Customs, an invoice which purported to show the contents of 
the package but did not do to, and was, in fact, false* 

On the said day the appellant was at the place of business of 
Payne ft Co., and was personally ignorant of the action of her clerk, 
the said Edward Greaves, and of the transactions which formed 
the subject of the charge preferred against her. 

The said Edward Greaves made no declaration on oath that 
the invoioe produced by him exhibited the true and real value of 
the goods. 

Information was lodged with the Police Magistrate on the 19th 
October, 1896, by the respondent, on these facts, and the case was 
finally adjudicated by him on the 3rd November, 1896. 

The Police Magistrate convicted the appellant and ordered 
her to pay a penalty of £500, and in default to be imprisoned for six 
months. 

From this conviction the appellant appealed to the Assistant 
Court of Appeal. 

The appeal was heard by the Assistant Court of Appeal on the 
7th December, 1896, when the decision of the Police Magistrate 
was varied and the Appellant ordered to pay the penalty of £500, 
and in default to be imprisoned for three months with hard labour. 

From this judgment the appellant appealed to the Court of 
Error. 

The appeal to the Court of Error was heard on the 12th March, 
1997, and His Honour the Chief Justice gave judgment on the 
19th March, and affirmed the judgmett of the Assistant Court 
of Appeal. From this judgment the present appeal is brought. 

The first question raised for our consideration was "whether 
an appeal lies to the Windward Islands Court of Appeal, against a 
decision of the Court of Error." Now Section 8 of the Windward 
Islands Court of Appeal Act says : "It shall be lawful for either 
•• of the parties, plaintiff or defendant, to appeal to the said Court 
" of Appeal against any judgments, decrees, orders, rules and other 
" determinations of the Chief Justice of Barbados in the exercise of 
11 his legal, equitable, and ecclesiastical jurisdiction, and the judg- 
" ments of the said Court of Appeal shall be binding on the parties 
'•to suits in the Court below." 
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-payw *° "J opinio* U was the intention of the Legislature bj this 

***** section to fife the right of appeal from all judgments of the CMaf 
Justice. My opinion is strengthened by finding that in the Act of 
1887 (eh. 40, sec,;i3) the right of appeal from judgments of the Court 
of Error is abrogated, but that later on in 1891 where the Aott ant 
•ouoHdsted, the proTisioos abrogating the Tight of appeal is omit* 
tad and I take it that the Legislature intended to restore that right. 

1 hM therefore that an appeal does lie to the Windward 
islands Court of Appeal against the decision of the Court of Error. 

Vhe neat question raised was : — "Whether the provisions of 
section 9 of the Windward Islands Court of Appeal Act have been 
complied with," 

Section 9 runs as follows: "The party intending to appeal from 
any such judgment, decree, order, rule, or other determination of 
the Chief Justice of this Island, shall give notice in writing by his 
snonsel or attorney, if such is his intention, within three days after 
the making or pronouncing of such judgment, decree, order, 
rule! or other, determinations, a copy of which notioe and proof of 
the service thereof by affidavit to be sworn before the Chief Justice, 
feeing filed in the Registrar's Cffioe, shall operate to stay all proceed- 
ings in relation to the execution of the judgment, order, sentence or 
decree whieh shall be the subject matter of appeal, until such appeal 
he disposed of; provided always that every appellant shall, as a 
condition precedent to such stay of proceedings, execute security 
fbr costs by bond, with two sufficient sureties, to the registrar of 
the said Court, in such sums as the Chief Judge shall direot, for 
the due prosecution of his appeal within six months, otherwise the 
judgment, order, sentence, or decree of the Court below or appeal 
from shall be confirmed." 

I am of opinion that all the provisions of section 9 have been 
sontnlied with. The appellant by her solicitor gave notioe in 
writing to the respondent of her intention to appeal within the throe 
days. 8he also made an affidavit of the service of the notice of 
appeal before the Chief Justice, and tendered a copy of the said 
notioe of appeal and affidavit of the service thereof to the Registrar 
of the Windward Islands Court of Appeal. These acts were 
also done within the three days although, in my opinion, the section 
dose not require it. There is no requirement either that the filing 
■shall take place within throe days nor is the filing a condition 
precedent to the jurisdiction of the Court to hear the Appeal, but 
is merely for the purpose of staying proceedings, hut the section* 
in my opinion does not make it a condition precedent that 
it shall be done within three days. Even, if it were necessary 
that all these acts should be executed within the three days, it 
is admitted that the appellant was ready and willing, but was pre- 
sented from complying by no fault of her own. I take it there- 
Are on the authority ot Morgan t*. Edwards (29) L.J* H.C. 
v. 108) that that would be sufficient. Channel B. in the course of 
Us judgment in that case says. "We guard ourselves, however to 
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tfcii extent, that when an Appellant may bene dene all that he p ._ 
ootid do in order to eompry with the statute there might be a „ 
ground for eonsidering bow far a party might be left to eater hie THrwnoi 
ease, although tbe statute, may net bare been atrietly complied 
with*" 

As to qnettiono 8 and 41 JtaU that any irregularity tbere 
may ha?e been in tbe information ar eomplaiat should bare 
been objected to by tbe appellant when ahe appeared ; if sbe did 



not do eo, she waived any irregularity in the praacsa far bringing 
ber before tbe Court (Aarm* v. Jferry *8, L J.) Thia would 
not extend to giving the Magistrate juriadictton if be originally 



bad none but merely geea to onre any irregaiarity tbere may have 
been in tbe prooem for bringing ber before the Court. I now 
come to question 6 : u Whether the conviction disdesee where 
41 the offence was committed, and if not, whether tbe conviction 
" ia bad." 

It haa been said by Coleridge J., in Jiayiaw w. JUZtr (2 D. and 
L.) '* Theie is no rule more inflexible than the one which requires 
* that sufficient shall appear on the face of the proceedings before 
" Magistrates to show that they hare acted within their jnrisdie* 
«tion." 

Nothing is more dearly established in law than tbat as a Mag * 
istrete's jurisdiction is limited in local extent, the , place where 
the offence was committed most be stated in tbe conviction aa well 
as proved by the evidence, in order tbat the complaint may appear 
to be one over which tbe Magistrate's cognisance extends. The fact 
which forms the subject of the cesmotion mutt appear to have 
arisen at some place within the jurisdiction of the convicting Mag. 
istrate. The marginal venue only denotes where the conviction 
was made, not where the offence was committed. And, further, no 
presumption fhom the manner of describing the foot can supplf the 
emission of a direct averment of its being within the requisite jur- 
isdiction. It appears that under eection 84, subsection (1) of the 
Act of 1891, the Magistrate is empowered on bearing and determing 
a ease, to enter the particulars and substance of the decisions there- 
upon in a book to be kept for that purpose, according to the Form 
"D* and such entry shall be deemed to all intents and purposes a 
conviction, And section 88 geea on and preaeribea that •• in all 
u proceedings under that Act the several forms in the schedules of 
" forms to the like effect shall be deemed good, valid and sufficient 
u in law and no departure from the said forma or omissions of any 
" part of the particulars required thereby ; or the use of any other 
" words than those indicated in such forms shall vitiate or make 
14 void the proeeedinga or matter to wbioh the aame, shall relate, if 
•'the form used be Uhurwin mffimmU t» tuhtmm and *ffi$a % and 
" the words need dearly express the intention of the persona who 
14 shall use the same." 

How these two sections dearly enjoin that the Magistrate 
shall draw np his conviction by Ailing in tbe skeleton form in the 
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sohedule. But eta it be contended that the Magistrate in filling 
up the blank ia not bound to supply every requisite to show that he 
was acting within his jurianiction? The offence of which the appel- 
lant appears to have been convicted is that she " being the importer 
11 of goods liable to ad valorem duty did on the 16th day of 8eptem- 
" ber, 1896, produce to the acting Comptroller of Customs at the 
"time of making entry of snoh goods, imported to the Island 
" liable to ad valorem duty, an invoice of such goods the same 
4 ' being! false, contrary to the provisions of the Trade Act." 

Now can it be contended that this bald Statement of the 
offence "is sufficient in substance and effect" to show that 
the offence wsa committed at some place within the jurisdiction of 
the Police Magistrate of District "A" It ia contended by tbe res- 
pondent that an entry of goods can only be made at Bridgetown 
whioh is within the "A" District, but as I before pointed out, 
" no presumption, from the manner of describing the fact, can sup- 
" ply the omission of a direct averment of its being within the 
" requisite jurisdiction." 

But the respondent further arguea that it is not requisite that 
the offence itself should have been committed within the local 
jurisdiction of the Magistrate so long as the defendant dwells within 
lis jurisdiction (Act of 1891, ch 37, see 28). Now, let us see 
how the Conviction describes the name and residence of the person 
convicted. She is there described as "Sarah Christian Payne, trad- 
ing as Payne & Co., Broad 8trett." Can it be said that there is 
only one Brotd Street which is in District 'A? But it might as well 
be argued that there is only one " Payne 4 Co," in District 'A/ 
as probably there is. It is dear to my mind that for the respond 
ent's argument to have any weight, the oonviction must aver be- 
yond doubt that the appellant was residing within tbe jurisdiction. 

It is further asked by respondent.* " Whether as the appel- 
lant took no objection of tbe nature above mentioned to the oon- 
viction either in the Police Magistrate's Court or Assistant Court 
of Appeal such objection is not waived," 

The objection appears to have been raised in the Court of Error, 
and I observed the respondent made no objection to its being so 
raised. But even if it bad not been raised, it is clear law that in 
criminal matters a person cannot waive what the law requires. In 
my opinion we are bound to hear and determine any questions of 
law whioh may arise on the facts before us, and of whioh we 
have cognisance; although the question may not have been 
specifically put to us {Knight v. HaltiwoU, 43 L.J., M.O. 113.) 

This being my opinion I have no hesitation in holding that 
the conviction in this case bad as it disoloses no jurisdiction in 
the Magistrate who made it, inasmuch as it does not state that the 
offence was committed within his jurisdiction, or that the person 
convicted resided within his jurisdiction. 

After this expression of my opinion, it seems unnecessary to 
deal with any of the other questions raised. However with regard 
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to question 9 I wish to express my opinion thtt msnt re* is not a p AT ne 
neoessary ingredient to constitute the offence. It is the false or v 
fraudulent aet which is the offence, the words " knowingly mak- Dioicso*. 
ing " are excluded. The only question to my mind being : — Was 
the agent's situation such as to bring the representation he made 
within the scope of his authority ? And in this ease it clearly was. 
I am also of opinion with regard to question 9 that although the 
Legislature only contemplated a prosecution under section 61 
when a false declaration on oath has been made, yet the words 
go beyond what was probably the intention, and, therefore, effect 
must be given to them, as the Legislature must be intended to 
mean what it has plainly expressed, and it has plainly expressed 
that " if the invoice produced shall be false or fraudulent the 
importer shall be liable to a penalty of £600." 

As I have already held that the conviction is bad for not 
disclosing jurisdiction in the Magistrate who made it, it must 
be quashed. 

I further hold that we should not impose costs on the Respon- 
dent in this case, section 146 the Trade Act says "In case any 
" complaint shall be dismissed the Msgietrate shall not impose costs 
" on the complainant exoept he be of opinion that the complaint 
" was vexatious or brought without reasonable cause." I cannot 
say this complaint was vexatious or brought without reasonable 



cause. 



GEOFFBEY B. 8r. AUBYN, 
Acting Chief Justice of St. Vincent. 



St. Vincent, 

23rd Hay, 1898. 



[%* Since the above decision, vuU The Police Magistrates, 
Amendment, Aet 1898—15, sec. 2. — Editor.] 
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EDWARD 0OL8TONB W1DQE11Y AppsUatU. 

0. J. LAWRENCE - Sespondent. 

Highways Act 1891 see. 56 (2). Mob in a public place refus- 
ing to disperse. Sight of public user of a thoroughfare is 
one only of passing and repassing. " Mob" is synonymous 
with u crowdT 

logo 0. P. Claris fox appellant. The appellant was within hit 

_ ' right in refuting to disperse as he had a common law right to be 
ltl Now. where he was. 

The Solicitor General (G.A. Goodnum) tot the respondent. 
The only right people had in a thoroughfare was to pass and repass. 
All assemblies in public thoroughfares, however peaceable, were 
unlawful. 

Sir W. C. Rnrro 0. J. This is an appeal from the 
decision of a majority of the Judges of the Assistant Court 
of Appeal, upon the facts and under the circumstances which I 
proceed to state. The respondent, Mr. Christopher Lawranee, 
who is Inspector of Police, lodged a complaint with the 
Junior Police Magistrate of Bridgetown, "A," charging the 
appellant, Mr- Edward Colestone Widgery, defendant in the 
court, that he, the said defendant, did on the first of June 
1898 at Bridgetown, being in a mob ia Beckwith Square, a public 
place, refused to disperse when required to do so by complainant, 
a Justice of the Peace. The complaint was brought undet sec- 
tion 55 of the Act to consolidate and amend the Acts of this Is* 
land relating to Highways, 4th July 1891. Sub-section 2 of this 
Act, as far as relates to the present charge, enacts "That every 
" Justioe of the Peace, Police Constable or sworn Constable ia 
" hereby required to disperse all mobs, in any of the highways or 
" publio places of this island ; and, if any person, being in such mob 

'* shall refuse to disperse on being required so to do it shall 

" be lawful for every Justioe of the Peace &o. to apprehend every 
" such person without warrant ; and such person upon conviction 
" before the Police Magistrate of the district shall be liable to 
" a fine not exceeding five pounds." The facts are in no way 
in dispute, and they are as follows: — On the day mentioned 
in the complaint, or rather in the evening of that day 
about seven o'clock p.m., a crowd or mob of persons, assembled 
in the lower green ; a drum was beaten and a tambourine waa 
played. These noises or this music, for it does not signify for the 
purposes of the complaint whether there was noise or music, caused 
the numbers to increase until they reached three or four 
hundred. These people were what is known as Salvationists. They 
were engaged in tinging hymns and making prayers in a very 
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audible, if not loud, voice. The appellant fai the central figure WrM ^ m!t 
ef this crowd and the respondent who wae in uniform approached ^^ 
him, saying who he was, and telling him that the assembly was j lk m*q** 
unlawful, required him to go away and disperse the orowd or 
mob. The appellant said that he was a British subject and 
that this waa a British Colony ; that he and the others had a 
right to assemble peaceably, and he refused to go away himself 
or disperse the crowd. The respondent informed him that he 
would summon him (appellant) under the Act, and withdrew; 
whereupon the orowd continued and the singing and playing were 
recommenced. The crowd or mob filled the square, and it was 

Coved that Beekwith 8quare is a public place. The Sergeant 
ajor of Police, who was called for the defence, testified to the 
fact that the crowd was assembled in Beekwith Square and that 
it numbered three or four hundred. He added that there was sing- 
ing of hymns ; that the appellant delivered a religious address to 
the crowd— that the proceedings were noisy, but not disorderly. 
Upon this evidence, the magistrate convicted the appellant and 
ordered him to pay a fine of 10/ with 6/ costs. From this decision 
the appellant appealed to the Assistant Court of Appeal. The 
ease oame en for hearing in due course before the Court, both 
parties being present; and, in the result, a majority of the 
Court, consisting of Justices Chandler and Briggs, confirm* 
ed the Magistrate's decision, Justice Knight dissenting. The 
majority of the Court held, in substance, that the word mob 
occurring in the act was synonymous with crowd — that, mani- 
festly, there was a crowd ; that Beekwith Square was a public 
place, and that there being a crowd assembled there the respond- 
ent* as a Justice of the Peace, was required, or at any rate em- 
powered, to disperse this crowd. Justice Knight dissented from 
his learned colleagues on the ground that there was no legal 
definition or judioial decision upon the meaning of the word 
mob per **, and, that, looking upon the act as a penal statute 
amd having regard to the meaning of mob as given by Webster 
and other dictionaries, he held, that mob and erowd were not 
synonymous and that to cemtitute a mob, the word mob actually 
occurring in the Act, there must be some element of disorder ; and 
it being proved that these Salvationists, so far as they were 
concerned were peaceable and orderly, the offence contemplated 
by the Act was not made out. 

How it seems to me that the points in the ease are two* 
The first is— whether there was a collection of persons upon 
Beekwith Square, and whether, in the next place, these persona 
eowtituted a mob within the meaning of the Act. 

Mr. Clarke, who appeared for the appellant in both the 
Ceswts below and in this Court en Friday week, submitted that the 
decision of those Courts is wrong in law. He conceded the point 
that large numbers of persons were assembled— that Beekwith 
Pease ie a public plane within the meaning of the Act— that 
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_ large numbers of these Salvationists were assembled and oolleeted 

*1 around the appellant — that the respondent as a Justice of the 

LAHBEYGI. P**o* required them to disperse and that the appellant re- 
' fused to do so. The learned Counsel argued that it was not 
disputed that the persons assembled were peaceable and orderly, 
which was distinctly proved by Sergeant Major Mandeville, and he 
submitted that the appellant was within his rights in refusing to 
disperse— on the ground that the gathering, whatever their numbers, 
had a common law right to be there. The learned counsel con- 
tended, in the first place, that British subjects had a common law 
right to assemble peaceably, even in public thoroughfares. That 
they did so every day iu England on Lord Mayor's day and 
constantly at the doors of theatres and churches. That they 
did the same thing in this island and that this common 
law right could not be taken away except by a distinct 
enactment of the Legislature. He submitted, in the second 
place, that the word "mob" meant and could only mean, — he 
would not say an unlawful assembly, but, at any rate, it must be 
an assembly exhibiting in some form or other some element of 
disorder — snowing some tendency to endanger the public peace. 
Upon the first point as to the oommon law right of the sub- 
ject to assemble upon publio highways, and in public places for 
any purpose political, social or religious, the case of Rsg v. Cun- 
tunjham Ordham and others, cited by the Solicitor General in 
the course of his argument, seems clear and decisive. This case 
is reported in 16 Cox, p. 420. Mr. Cunningham Graham and 
others were indicted for riot and disturbance of the publio peace 
by attempting to force their way through a cordon of police for 
the purpose of holding a publio meeting in Trafalgar Square. At the 
trial they were represented, or at least Mr. Cunningham Graham 
was, by very able Counsel in the person of Mr. Asquttb, who 
contended, just as Mr. Clarke contends, that the publio had a com- 
mon law right to assemble in Trafalgar Square. He said, 
amongst other things, that a meeting, otherwise lawful did not 
become unlawful within any definition of unlawful assembly 
because held on a highway even though an obstruction to the 
highway was thereby caused. Suoh obstruction, he continued, 
might be indictable at common law, but did not constitute 
the meeting an unlawlul assembly. The Judge who tried the 
ease (Justice Charles) charged the jnry very carefully and at 
great length. With regard to the alleged right of tbe publio 
at common law to assemble peaceably or at all times on publio 
bighwajs, in thoroughfares and in publio places suoh as Trafalgar 
Square, this is what the learned Judge said : " I have anx- 
" iously considered the observations of Mr. Aiquith, and I oan 
** find no warrant for telling you that there ia a right of publio 

* meeting either in Trafalgar Square or in any other publio 

* thoroughfare. So far as I know the law of England, the use of 
" publio thoroughfares is for people to pass and repass along them. 
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" That is the purpose for which they are, as we aay f dedicated _, 
" the owner of them to the use of the public, and they are not 
11 dedicated to the public use for any other purpose that I know of j^ 
•* than for the purpose of passing and repassing, and if yon come to 
•• regard Trafalgar square as a place of public resort simply, it 
«' seems to me it wemld be very analogous to the ease of public thcs> 
11 oughfares ; and equally on the part of the public they hare n* 
" right> although they may often do it without objection, to qold 
* 4 there any meetings for discussion upon any questions, be they 
11 social, political or religious. 

This authoritative exposition of the law dispose* of If r. Clarke's 
argument that there is a oommon law right in the public to assem- 
ble, however peaceably, in public places such as Trafalgar- 8quai* 
in London, or Beck with Square in Bridgetown, or at a Church door, 
or at the doors of Theatres. True it is, as Mr. Justice Charles 
remarked in the course of the charge to the Jury in the above case, 
that meetings have been held in TrafaJgar-8quare over and oyer 
again and the police have not interfered, just as crowds assem* 
We I may add in London, from the Mansion House to Westminster 
on the occasion of the Lord Mayor's day. But there can be ae 
doubt that the mere assembling in any public place where peo- 
ple have the right to pass and repass without obstruction is a 
nuisance and indictable at oommon law— letting alone the question 
of unlawful assembly. This it will be noticed Mr. Asquith himself 
conceded in the course of his speech in defenoe of Mr. Cunningham 
Graham. 

The only remaining point is— whether the concourse of people 
in Beck with Square was a mob within the meaning of the Aet, I 
must confess that, on reading Justice Knight's judgment and on 
listening to the very incisive and close reasoning of Mr. Clarke 
on the point, I was somewhat in doubt whether to make out the 
offence of being in a mob, as the word is used in the act, then 
must not be some element of disorder. But, on looking closely 
at the Act, to gather from it what is its policy and what was the 
intention of the Legislature in enacting section 55, I have come 
to the conclusion that tte word "mob" in sub- section 2, seeing 
its connection, is to be read as the equivalent of and synonymous 
with crowds. In the case of Bex. v Hall, I, Band C, 122, the 
question was what was a householder within 26 Geo. 3 c. 30, see. 
8. There A carried on trade in partnership with others and 
had a dwelling house and counting house attached to it in B. the 
oounting house being used by the different partners who daily 
resorted thither for the purposes of their trade, the dwelling 
house being occupied by a olerk or servant of the firm. It waa 
maintained that these paitners were not householders as they 
did not reside with their families in B. The question was with, 
regard to the right to vote as householders, and it was argued 
against the right claimed by these partners that according to the 
ordinary acceptation of the word " householder/' it means *tha 
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of ft family firing together." That in Johnson's dictionary, 
" householder is interpreted a master of a family, and household a 
family tiring together.* The act of Parliament, oontinued the learn- 
ed oonneel, therefore requires that a person to oome within it should 
be the master of a family Hying together within the district for 
which he acts. The Court, in the result, held that A. and eaoh 
ef his partners was a householder in B. within 26 Geo. 8 c. 31, 
sec. 8— although neither he nor they actually resided with 
their families in B. Lord Tenterden said, in the course of 
delivering the judgment of the Court, that " the meaning of 
particular words in acts of parliament, as well as all other in- 
struments, is to be found not so much in strict etymological 
propriety of language nor even in popular use, as in the subject 
or occasion, on which they are used, and the object that is 
intended to be attained." 

On mature consideration, therefore, I hare arrived at what 
I now think is the correct conclusion — that the object of the 
Legislature, in enacting section 65 of the Highways Act, is 
to put down, in a summary way, nuisances affecting the 
highways; hence, amongst other things, it is "required" at 
once to disperse crowds upon the highways which obstruct 
their free passage — instead of resort to be had to indict- 
ments for nuisances. But the power is conferred alone upon 
Justices of the Peace and Police Constables, the Legislature, 
as they properly may, believing that this power will be exercised 
with judgment and discretion by the responsible persons charged 
with it. For all these reasons, I confirm the decision of the 
Court below. I make no order with regard to costs. 
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A. B. CHANCELLOR Appellant. 

PHILBBBT BOWEN~ Respondent. 

" Misbehaving v as a boatman by obstructing the free passage 
to a steamer is not ejusdem generis with using abusive 
language. 

Decision of the Assistant Court of Appeal confirmed, 1898. 

The Solicitor General (G. A. Goodman) for appellant. The — 

misbehaviour proved was ejusdem generis with the abusive language. 28fo (Mr. 

JET. W. Reese for respondent. The blocking of a passage could 
not be ejusdem generis with abusive language. 

Sir W. C. Bbbvjs 0. J. This case seemingly comes before 
the Court in order to get its decision upon the point of law 
involved. A complaint was lodged in May last by the appellant 
Mr. A. B. Chancellory Sub-Inspector of Police, against the res- 
pondent, Philbert Bo wen t boatman, under section 15 of the Act 
to consolidate and amend the act of this Island relating to Boat- 
men Carters and Porters. The section enacts "that every pro- 
prietor of any cart, or drogher, lighter, flat boat, or wherry 
or the conductor of any cart or drogher &o, and every porter 
carter, or boatman who shall demand or take mora than the 
fares prescribed by the act or who shall refuse to carry any load 

or who shall refuse to hire such cart j*o., ;or who 

shall misbehave himself by using abusive language or otherwise/ 
shall be liable to a penalty not exceeding one pound for each offence 
The complaint lodged with the Senior Police Magistrate of 
Bridgetown was in these words — 4t For that the said defendant 
did, on the 28th May, 1898, at Bridgetown, being a boat- 
man, misbehave himself, by keeping a boat in such a position 
as to obstruct the free passage of boats going to and from the 
B, M. S Orinoco while lying at anchor in Carlisle Bay." The 
ease was heaid on the seventh of June and dismissed by the Magis- 
trate without prejudice. The appellant appealed to the Assis- 
tant Court of Appeal, and the case oame up in due course 
for hearing before that couit. The majority of the court, 
consisting of Justices Briggs and Knight, confirmed the de- 
cision of the Magistrate, on the ground that, inasmuch aa the 
particular or specific words of the acts were M who shall misbe- 
have himself by using abusive language" were followed by the 
general words "or otherwise," that the " or otherwise" was by con- 
struction limited to mean something having a natural relation 
to "abusive language/' and that the obstructing of the passage 
by a boat had no such legitimate or natural relation. Mr 
Justice Chandler; on the other hand, differed from his learned 
colleagues on the broad ground, that the general words "or 
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Ohikodxob ofe"***!" *»** " *J otWwi^ misbehavta* himself than by 
Vm using abusive language/' and tbat the obstructing the passage 

Bowiw. to the Orime* was otherwise misbehaving himself. There oan be 
no question that the respondent misbehaved by obstructing the 
passage with his boat, and not moving away when required to 
do *o by the policeman en duty and also by the Sub Inspector. 
But the point is not whether the respondeat misbehaved htneelf in 
the ordinary sense of the word misbehaviour but whether it was 
misbehaviour within the meaning of the Act. It is equally clear 
that if the Legislature hsd enacted simply that any boatman who 
shall misbehave himself shall be liable to the prescribed penalty, 
then the offence charged against the respondent would have been 
made out. But the Legislature have not done so, and the question 
arises whether, having reference to section 15 of the Act, 
where the words nsed are "who shall misbehave himself by using 
abusive language or otherwise/' the Legislature have or have not 
limited the construction to be put upon the "or otherwise" co* 
coring in that part of the elause under which the complaint 
was brought. The question is entirely one of legal construction 
and the Court oan alone he governed by the old and recognised 
canons of legal interpetation. Now it is a clear rule of construction 
that, "where a particular class of things or acts is spoken of, the 
" general words following are to be taken as referring to matters 
" or things ejasdem generis with the particular person or things 
41 preceding the general words. 19 In a case in the Queen's Bench 
Lord Ohief Justice Campbell said "I accede to the principle, raid 
"down in all the cases whioh have been cited, that where 
*' there are general words, following particular and specific words* 
" the general words mutt be confined to things of the same 
" kind as those specified ; but I think that warehouses are ejn$- 
"dem generis With the dwelling houses, outhouses, and yards 
named in the section of the Act under oonetderation.'' And in 
another case to which I shall later on make reference Month • 
Hilton, 2 Ex. D. 268) Oleasby B. said, "as to the general rule* 
no authority was necessary, but a ease was referred to in ar* 
"gument in whioh the Court of Queen's Bench, in construing 
a statute, held that the words "or otherwise" must have a 
limited signification. In the same case, Pollock B. said " The 
principle upon whioh the rule is founded is thoroughly eaten* 
"lished and the only difficulty which arises is in the mode 
and extent of its application." So far aa to the principle of law 
alluded to, and there are numerous cases upon the point. For 
instance, in some old cases under the Sunday Act 29 Oar. 2.9*1 
whioh enacts " that no tradesman, artificer, workman, labourer df 
ether person whatsoever shall do or exercise any labour, business* 
or work* of their ordinary callings upon the Lord's Bay/' it 
was over and over again held that the act does not include a 
coach proprietor, or a farmer or an attorney ; the word " person 1 * 
being confined to those having callings like those specified by the 
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preceding words. So io a modem ease, a Will, which after earn* fhyAW/mryil ^ 
meratiag in a bequest furniture, plate, linen, china, pictures, * ™ f m 
«• and ail other goods " chattels and effects which shall he in the Bowl*, 
house at the time of the testator's death, was held by the Court 
not to include a sum of money then in the house. OMs v. Zaat* 
renoe 80, L. J. Ch. 170. 

In the present case, therefore, the question is — whether, in 
construing section 15 of the Boatman's Act, the general words " or 
otherwise" are not meant to apply to some act akin " to abusive 
language," and whether obstructing the passage hy a boat is some- 
thing of the same nature as using abusive language. The Solicitor 
General, who appeared for the appellant, says the ejusdem generis 
rule does not *Pg>ly here, and maintains that the true construction 
ia that the offence is complete by "using abusive language 
or misbehaving in any other way" The learned counsel cited 
two or three eases, and amongst them was Morant v. Taylor; 

I Ex. D. 188. I refer to this case because it seems to 
me more in point than the other cases oited. In that case 
application was made to a Magistrate under the Act 20 
& 21 Vict, for the demolition of a building put up contrary 
to the provisions of the Leeds Improvement Act, The Magistrate 
dismissed the complaint upon the ground that it came within 11 
and 12 Viot. o. 43 sec. 1., which alone empowered magistrates 
to make summary orders of any kind, and under the Act no order 
could be made unless application was made within six months of 
the right accruing to have the order. It appears that the Act 11 
and 12 Yiot., in terms, empowered Magistrates to make an "order 
for the payment of money or otherwise." There was an appeal 
to the Court of Exchequer on a case stated, and the contention 
was that the Magistrate was wrong inasmuch as the order con- 
templated by the Aot must be ejusdem generis with an order for 
the payment of money, and the application to the msgistratt 
was for an order not for the payment of money, but for the demo? 
lition of a bouse built contrary to the provisions of the Act 
Cleasby B. said, " we must decide this case upon the words of the 
41 statute. It is practioally impossible to specify every case to which 
" an aot of Parliament is intended to apply, and it is necessary to 
<< draw up an enactment in general terms. The important words 
" here used are "any order for the payment of money or otherwise." 
14 1 must endeavour to find out what interpretation is most agree* 
" able to its general meaning. I cannot oome to the conclusion that 
" the rule as to words ejusdem generis applies here." In the result* 
the Court held that the words " order for the payment of money 
or otherwise," meant any order whatsoever that the Magistrates 
had jurisdiction to make* Field J. said, " I think that the order 

II for demolition falls naturally within the words " order for the 
" payment of money or otherwise." It was argued for the appal* 
41 lant that the rule as to ejusdem generis must be applied, and 

that the general words must be confined to the things of the 



it 
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G*av<kllok <i0tme description as the preceding special words. It would 
«T " * ave ^ e6D > °°ntinued the loarned Judge, s powerful argument in 

Bowibt. " flavour of the application of this rale, if the appellant's Counsel 
" could have pointed out any kind of order which could he said 
" to be eju$Z*m gmtris with an order for the payment of money, 
" and yet could fall within any fair interpretation of the words 
" or otherwise " but this they (ailed to do." As I understand it, 
having regard specially to the remarks I have just cited from 
Mr. Justice Field's judgment, the Court fully recognised the rule, 
but they found nothing in the words of the Act before them for 
the rule to operate upon, In a word, the Court held that the 
general worda " or otherwise" must include all orders that Magis- 
trates were empowered to make, or the words were senseless. 

The present ease in my opinion is governed by Monck v. Hilton 
referred to at the outset of my judgment. There, the appellant 
Monok was convicted by Justioes, under 5 Q$o. 4, e. 83 «. 4, which 

makes punishable as a rogue and vagabond "every person 

"using any aubtle craft, means or device, by palmistry or 
"otherwise, to deceive and impose upon any of His Majesty's 
" subjects." In a case stated for the Court (Ex. D.) the Justioes 
found as a fact that the appellant attempted to deceive and impose 
upon certain persons by falsely pretending to hare the supernatural 
faculty of obtaining from invisible agents and the spirits of the 
dead, answers, messages and manifestations of power. The Court 
held that the means used by the appellant came within the words, 
" by palmistry or otherwise" reference being had to all the worda 
of the act preceding • • palmistry " and that the conviction was 
right. Counsel for appellant contended that the means need, 
as found by the Justices, were not *ju$d*m generU with "palmistry," 
and that it must be shown that there was some natural relation 
between palmistry and the means used, upon the principle that 
the general words " or otherwise" must be efutdem gmeru with 
the particular word " palmistry." deasby B., in his judgment, 
referred to the case of Johnson v. Fenner, 33 J. P. 740 that had 
been cited by Counsel — in which a man was charged under the 
asme section, and it was proved that what he did was wagering 
with people upon tricks of sleight of hand. The Court held in 
that eaae that what was proved wss not eju$dsm gensru with the 
particular words of the statute. In that case, said the learned 
Judge, Cleasby, no peculiar power is pretended, like telling 
fortunes or palmistry, to impose upon the credulous, but there is 
great skill of manipulation and sleight of hand and persons are 
found to back their eye-sight against the skill and dexterity of the 
former. This is so different an act from any of the acts particu- 
larised in the clause, that a Court would properly hold that yon 
eould not apply general words to so very different a thing. But, in 
the present esse, we are dealing with an impostor exeroiaing 
a power by a pretended intercourse with the invisible world. 
"We are not construing such words as " palmistry" and any 
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other art standing by themselves. The elanse includes all persons chancellor 
who pretend to tell fortunes or use subtle dm** by palmistry or v z™™* 
otherwise to defraud. Pollock B., whose judgment was to the Bowzir. 
same effect, said this, — amongst other things—" If the only 
" words were " any person pretending by palmistry or otherwise 
" to deceive/' the argument would have greater force, but the 
" language, whence the scope and intent of the section are to be 
11 gathered, is much wider, and, to get at this, you muBt look 
11 back to the words preceding palmistry." Looking at the 
doctrines thus laid down in this ease by Baron Pollock more 
especially, we find that the words of the section of the 
Boatman's Act, on which the complaint is founded, are " who 
shall misbehave himself by using abusive language or other- 
wise," which is exactly the distinction that Pollock B. points 
cut. Again, in Moneys case, apart from all the words in the 
Act, the necromancy practised by him was manifestly of the 
same nature as palmistry,— whereas, in the case before the 
Court, I confess I can see no natural relationship between using 
" abusive language" and blocking up the passage to the gang- 
way of the steamer with a boat. The case seems to me very 
like the case of Johnson v. Fetmor to which Qleasby B. referred 
in the oourse of his judgment already reffered to by me. I 
therefore hold that the misbehaviour proved is not, as it 
ought to be, ejusdem generis with using abusive language, and 
therefore I must confirm the decision of the majority of the 
Judges of the Court below. 
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J. A. NURSE Appellant. 

8BEQT. MAJOR F. B. OVERTON.c Respondent. 

Damage* for tresspass (quare clausum f regit.) Equitable 
defenses cannot be raised in the Assistant Court of Ap- 
peal— Original Jurisdiction. 

1899. Appeal from Assistant Court of Appeal in its Original 

■— Jurisdiction. 

18ft July. The Solictor General, (0. A. Goodman), for the appellant, 

contended that the respondent could not recover damages for what 
he or his predecessor in title had sanctioned nor treat the grantee 
of the license as a trespasser. He referred to JFtnter v. Broekwstt 
8 East. 810. Liggins v. Ings 7 Bing., Plmmsr v. Mayor of Wel- 
lington 9 Ap. Ces. The present case was a trespass for non- 
feasance only. Shapcot v, Mugfordi 1 Ld. Baymond 137, Hudson 
T. Nicholson 5, U. & W, 444. 

A. F. Bowen, for the respondent, contended that trespass 
was established against the appellant, he having had from the 
respondent's predecessor in title only a parol license to build on 
and occupy the land, and the license had been revoked by the 
respondeat, He referred to Wallis ▼. Harrison 4 M. & W. 9 Bex. 
v. Inhabitants of Homdon on the Hill 4M.&S. 661, Perry v. 
Fitzhowe, 8 Q. B. 

8ik W. C. Ranrrcs 0. J. This case is an appeal from the 
decision of a majority of the Judges (W. K. Chandler, N. F. 
Briggs,— J. G. Knight dissenting) of the Assistant Court of 
Appeal in the exercise of its Original Jurisdiction. The respon- 
dent lodged a plaint against the appellant charging him with 
breaking and entering his (the respondent's) close and erecting a 
building thereon and continuing to keep the said building erected 
thereon, notwithstanding a request from respondent to remove the 
said building, whereby die respondent is kept out of the possession 
of the said land ; and £ 60 damages were claimed. £ 2 damages 
and costs were given and the defendant appealed. 

The facts are briefly as follows :— The appellant and respon- 
dent are the several owners of two houses and tenements 
contiguous to each other in Bay Street, Bridgetown. The 
respondent purchased his property in October 1892 from Captain 
Kirkham, who had become possessed of the said premises under a 
conveyance of July 1890; the respondent was Kirkham' s agent 
in the negotiations resulting in the purchase by Kirkham and so 
was acquainted with the premises up to the time he purchased them 
from Kirkham in 1892; on the other hand, the appellant was 
Kirkham's agent in the purchase of Kirkham's property by the 
respondent in 1892. 
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The appellant bought his property in September 1890, 0| ^w trBnB 
of the boundaries being lands of Kirkham, Between 1890-1 the 9# 
appellant asked Kirkham's permission to erect an upper story to Oybbvov. 
his house, knowing that by so doing he would encroach on 
Kirkham's property. Kirkham gare him permission to erect the 
upper story, which was actually done. In August 1898 the 
respondent requested the appellant to remove the aforementioned 
encroachment, and, the appellant refusing to do so, this action 
was brought. 

Now as regards the encroachment there is no doubt about 
that. The building erected by appellant did encroach some six 
or eight inches on respondent's land. The eaves of the building 
somewhat overhung the respondent's lower roof, and the windows, 
when opened, extended ten or twelve inches over the said root 

The question therefore was, whether the appellant by continu* 
ing these encroachments made with the consent of Kirkham, the 
owner of the respondent's premises up to the latter part of 1892; 
and continued, with the respondent's knowledge, up to 1896, waa 
liable in trespass after he had notice from the respondent to 
discontinue the encroachments. 

It is not alleged by appellant that he had any title from 
Kirkham to make these encroachments, apart from the parol li- 
cense ; and there is no doctrine of law clearer than that title to 
land lies in grant, and that a freehold interest must be evidenoed 
by a deed fully executed — whether the interest to be transferred be 
a freehold or an incorporeal right over the land in the nature of an 
easement. Gases quoted are Fentiman v. Smith, 4 East 107. Rem 
T. The Inhabitant$ of Ubrndon on th$ Hill 4 M. ft 8. 561. HewUm 
v. Shippam 5 B. ft 0. 221. Cocker v. Cowper, 1 0. M. ft R. 418. 
Wood v. Zeadbitter 13 M. ft W. 838. The case of Winter v. 
BrockweU 8 East 310 does not affect this case. In order to bring 
it within this case the facts ought to be— that Kirkham, at the 
time he gave the appellant permission to build upon the land, 
had a right or easement, conferred by proper title, and that he 
allowed appellant to build upon that part of the land on which 
he had the right or easement, though the land was in fact the 
appellant's property. But the facts are the other way ; the land 
was Kirkbam's and he gave a parol license to appellant to build 
upon his (Kirkham's) laod. Such a license was revocable at any 
moment, as a legal right to build upon his (Kirkham's) land 
could only be conferred by deed. If the license was even con- 
tinued by respondent after he had purchased it from Kirkham 
he could revoke it, as indeed he did. 

There can be no doubt in my mind upon the cases cited by 
Mr. Bowen that trespass lies in this case. 

Mr. Justice Knight, who dissented from the majority of the 
Court, says in his judgment that as there are no pleadings in the 
Assistant Oourt of Appeal, so that Oonrt is not prohibited from 
entertaining equitable defences ; and he holds that, in the present 
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e, a Court of Equity would grant the appellant a perpetual 
9m injunction against the respondent's proeeeding with his action, or, 

OtfMO*. « * D ? rate ' an injunction upon terms. He goes on to say in effect 
that the respondent's predecessor in title, Kirkham, had by parol 
license empowered the appellant to encroach upon his land anil 
that it was a question whether, if Kirkham had brought an action 
Sgainst appellant, he might not have set up the license, at any 
fate, in excuse for the trespass, until Kirkham Had reimbursed 
him the expenses he had incurred. It was also olear to the 
fudge's mind that respondent had bought the premises with know- 
ledge of what the appellant had done and he not only acquiesced 
in tte encroachment for a length of time but actually permitted 
farther encroachments, If even Winter v. BrothweU was not 
applicable to the present case in a Court of Law yet he was 
•f the opinion that the doctrine there laid down would be upheld 
in a Court of Equity. 

Justice Knight seemed to think that the appellant, upon 
the facts as proved, had such an equity as was upheld in Bonn 
v. Spurrier 7 Yes. 281. The Rochdale Canal Co. v. King 20 L. J. 
Ch. 675. Dories v. Marshal 31 L. J. C. P. 61, and in other eases 
which he oites in his judgment. If I agreed with Justice 
Knight that an equitable defence could be raised in the Assistant 
Court of Appeal, even in the exeroise of its original jurisdiction, 
I should be able to follow his reasoning. But I am distinctly 
•f opinion that an equitable defence cannot be raised in the 
Assistant Court of Appeal — there being no express provision in 
the Act constituting the Court and defining its jurisdiction which 
empowers the Court to entertain equitable defences. And the 
Court cannot give itself such a jurisdiction, in derogation of 
an old common law principle, by importing into the provisions 
of the Assistant Court of Appeal Act sec. 47 of the Common 
Pleas Act. I confirm the decision of the Court below, but make 
no order as regards costs 
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ALLBTNB, P. Appellant. 

JOHN BURBOWB8 Respondent. 

The Highways Act 1891 Sec 34 (9). The' word "carry" used 
in this Sec. with regard to vehicles implies motion. 

The Solmlor General (G. A. Goodman) tot the appellant. ^gop^ 
The respondent appeared in person. mmt ' 

Sir W. C. Bbbvbs 0. 3. said that, before the pasting of the lOih Novr. 
Highways Act 1891, there had been no provision made for 
compelling vehicles to cany lights. The word " carry " used in 
Sub. See. 9 of See. 84 of ihe Act which applied to signs, 
which the Commissioners were required to erect within certain 
limits of Bridgetown, implied motion. Looking at the case of 
Phytlmn v. BaxendaU 1895 1 a B. 768, which decided that al- 
though a cart was standing in the road it was " passing along/ 9 
he had no coarse left but to reverse the decision of the Court 
below and restore the Magistrate's decision. 

Respondent to pay the costs. 



CHARLES HOOD, P.O -. Appellant. 

JOSEPH HIGGIN80N . Respondent. 

The rule of the road in driving under the Highways Act 
1900-39. 



The Solicitor General (ag.) C. P. Clarke tot the appellant lg02 
submitted that the judgment of the Assistant Court of Appeal mmm ' 

should be reversed. 16& May. 

The respondent appeared in person. 

W. H. Gbbavss, C. J. The respondent was charged before 
" the magistrate for that he, on 19th March 1902, being the 
" person driving a vehicle of burden, to wit, a dray, drawn by 
" one mule on Roebuck Street a highway, did not keep the same 
" on the left, or near side, so as to allow a passage to take place 
on the said highway as the law directs." 
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g It was proved that the defendant drove the dray on the 

v right hand aide of the street, a highway, hut that he did not 

Hiooihsoh. thereby prevent, hinder, or interrupt the free passage of any 
* person, or vehicle, or home, mules, or beast of burden on such 
highway. The Magistrate dismissed the complaint on the 
ground that driving on the right aide of a highway without 
interrupting, preventing, or hindering the free passage of any 
person etc, was not an offence under the section of the High* 
ways Act under which the complaint was preferred. The Court 
of Appeal confirmed the dismissal, Justice Berkeley dissenting. 
Sec. 34 (4) (5) of the Highway* Act 1900—39 provides:— 
If any person driving any vehiole etc., meeting any other 
person or vehiole etc., shall not keep the same on the left or 
near side of the highway. 

If any person shall in any maoner wilfully prevent any 
other person from passing him, or any vehicle etc., under his 
care upon such highway, or by negligence or misbehaviour pre* 
vent, hinder or ioterrupt the free passage of any person etc,, 
on any highway ; or shall not keep his person etc., on the left 
or near side of the highway for the purpose of allowing such 
passage to take place on the right or off side, he shall be liable 
to a penalty. 

The question for determination is whether the words " or 
shall not keep his person etc., on the left or near side of the 
highway for the purpose of allowing such passage to take place 
on the right or off side" mean that the driver shall always keep 
on the left side of the highway, or only when his not doing so 
will interrupt the free passage of a person, vehicle, or beast then 
on the highway. In my opinion the prohibition applies only 
when keeping on the right side obstructs the free passage of 
some person, vehicle, or beast then on the highway and desiring 
to pass, and that these words are meant to supplement the 
first paragraph of tub-tee. 5 and give the person desiring to 
pass the right to pasa on the right or off side of the road. It 
ia to be noticed that the first paragraph of sub-see. 5 provides 
only as follows :— " If any person shall in any manner wilfully 
" prevent any other person from passing him, or any vehicle, 
" or horses, mulea or beast of burden under his care upon such 
" highway." Without the last paragraph of the sub-sec the 
driver of the vehiole in front could keep to his right or off side 
and make the person desiring to pass do so on the left or near 
side. In short sub-see. 4 provides that a driver shall keep to 
his left when meeting another ; sub see. 5 paragraphs 1 and 8 
provide that the driver shall keep to his left when another wants 
to pass him ; and paragraph 2 of the same sub- sec provides 
generally that no one shall by negligence or misbehaviour interrupt 
tiie free passage of the highway. I confirm the judgment of 
the Assistant Court of Appeal, appellant to pay the costs. 
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JAMES T. POLLARD ♦ Appellant. 

CHARLES NUK8E Respondent. 

Larceny as a bailee— sec. 8 Larceny Act 1868- J. Mere fact 
of mixing money entrusted to a person with his own, even 
with bailor's consent, is no defence, provided specific coins 
were given him. 

0. M. Crcnty for the appellant asked that the decision of 1902. 
the Assistant Court of Appeal he reversed. — ' 

The respondent did not appear. 16& May. 

W. H. Grkatbs, C. J. The facta of this case are briefly at 
fellows:— Pollard and Norse were in Yeneauela in 1900, and 
when Nurse was about to return to Barbados Pollard handed 
him 3 sots, with a request to deliver them to Elisabeth If orris 
who resided in Wellington Street. Nurse, in Pollard's presence, 
and without any objection on his part, placed the 3 sots, with 
others of his own in a belt. On arriving at Barbados Nurse 
failed to deliver the 3 sots, and on Morris asking for them 
denied that Pollard had given them to him. Subsequently, on 
Pollard's arrival, Nurse admitted that he had spent the money, 
and gave a good for the sum. Pollard soon after heard that 
Nurse was about to leave the Island sod bad him arrested on a 
charge of larceny as a bailee. The Magistrate convicted him 
and imposed 4 months hard labour, but the decision was re- 
versed on appeal on the ground that Nurse was not a bailee. 

Section 3 of the Larceny AeX 1868-1 provides that whosoever 
<f being a bailee of any chattel, money, or valuable security shall 
" fraudulently take or convert the same to his own ure, or to 
14 the use of any person other than the owner thereof, although 
'* he shall not break bulk or otherwise determine the bailment, 
11 shall be guilty of larceny/ 9 Before a conviction can be ob- 
tained under this sec. it must be established that (1) the defen- 
dant was a bailee and (2) he fraudulently converted the subject 
#f the bailment. In this case it has beep abundantly proved 
that Nurse fraudulently eon tot ted the money entrusted to him 
and that such conversion took place within the colony. The 
only question is whether Nurse was a bailee of the money within 
the see. quoted above. 

In Reg. v. Sassell (1861) 30 L. J. M. P. 175, a Grown 
ease reserved, the prisoner was indicted lor larceny as a bailee. 
Prisoner was the treasurer of a money club, and used to receive 
the weekly payments made by members and was authorised 
to, and did, from the funds in bis hands, make loans to the, 
members on interest. At the end of the year the funds were 
to be distributed among the members. The fund at the end of 
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Pollard 

v. 
Nubs*. 



the year was £30: 13: 1 : and included £2 14. 1. paid in small 
sums during the year by Farrell a member. Prisoner appropriated 
the fuod and was prosecuted by Farrell for the larceny as a 
bailee of the £2: 14 : 1 : and was convicted. The Court for Crown 
Cases Reserved reversed the conviction. Cockburn, 0. J. stated 
" we think that the term bailment must be interpreted ao~ 
" oording to its ordinary legal sense and that it reiutes to 
" something whioh is in the hands of a person who is to return 
" it in specie ; and that it does not apply to the ease of a man 
" who has received money and who is bound to return only the 
" sum in question at a specified time, but is not bound to return 
" the specific coins which he received. We think that the case 
" does not fall within the statute." 

In Reg. v. de Ranis (1884) L. E. 13 Q. B. D. 29, a Crown 
Case Reserved, prisoner was convicted for larceny as a bailee. 
The facts were that the prisoner had been entrusted with a horse 
to sell at a fair, and prosecutor had sent his wife to receive the 
money from prisoner when the horse was sold. 8he saw prisoner 
make the sale and receive some money. She asked for the 
money but'prisoner refused to give it The question was whether 
there was" any evidence of larceny. The Court for C. C R. 
Stephen J. dissenting, held that the conviction should stand. 
Field J. said : " Now was he a bailee ? In the present case 
" there was no usual course of dealiog between the parties by 
" virtue of which the prisoner had to mix the money received 
" with his own moneys so that no specific money was his employers." 

In Reg. v. Governor of Hollotoay Prison ex parte JSmile 
George (1897) 18 Cox O.C. 631 the question arose whether pris- 
oner had committed larceny as a bailee. The facts were at 
follows. Prisoner % had been entrusted with a French 3 per cent. 
Bond to raise a loan on it for the prosecutrix. He negotiated 
the loan, received the money and appropriated it. Counsel con- 
tended that prisoner did not appropriate the money actually 
advanced, for he was not bound to hand over those specific coins. 
There could be co appropriation of the money, or larceny of the 
money, as there was no obligation to hand over the actual money 
received only but an equivalent. Collins J. said : If prisoner's coun- 
" sel's contention is a right one it would show a most lamentable 
*' deficiency in our criminal law * * *. Now the question is : 
"Was George a bailee ? He undoubtedly converted this money. 
11 Why should he not be a bailee i There was a marked sum to 
" be returned in this case, and, unquestionably he was a man* 
" datory, and further, he was a depository. It is said that Reg* 
" v. RassaU bears on this case, but the facts there are altogether 
" different, for obviously in that case there was a fund to be 
" dealt with. He was not a bailee bnt a trustee. That has no 
" bearing on this, and Reg. v. Be Banks is a clear authority for 
11 the principle in this case." 

In their reasons for judgment, which are appended to the 
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ease sent up by the Assistant Court of Appeal, the Judges state p 0LLAMD 
that the ease appears to come clearly within Reg. v. EassaU and #< 
that Reg. v. Be Banks does not apply. With that view I do not tf ran. 
agree. As H assail not only receded the weekly payments made 
by members but alto, urder authority, lent out auoh payments 
on interest, the fund in bis hands being constantly changed 
and added to, to the extent of the interest. It could not, there- 
fore, be successfully claimed that he was under an obligation to 
keep, for the annual distribution, the same coins_that he had 
received as weekly subscpiptions. To quote from Jfteld J. in Da 
Banks* oase and Collins J. in George's case " there was no course 
" of dealing by Tiitue of which the prisoner had a right to mix 
" the monies he received, so that no specific money waa his 
41 employers " and " there was a fund to be dealt with. He was 
11 not a bailee but a trustee." 

In the case, now under consideration, I can find no evidence 
of any right on Burse's part to mix Pollard's money with his 
so as to render it impossible to deliver in Barbados the money 
with which he had been entrusted ; and the fact that he did so 
mix it in Pollard's presence, and without any objection haying 
been raised to his so doing, does not in my opinion affect the 
question. If this was good law, then any person to whom money 
was entrusted for delivery could evade the criminal law by 
placing it in his pocket with money of a similar description. 
On the other hand, I do find it proved that there was a marked 
sum to be delivered and that Nurse was both a mandatory and a 
depository. This case, in my opinion, falls within the principle 
which received recognition in Be Banks' case George's case, Reg. 
v. Wells 1 F. & F. 109 and Reg. v. Aden 12 Cox 512. 

I therefore reverse the decision of the Assistant Court of 
Appeal and confirm that of the Magistrate. 

The Costs of this Court must be paid by the respondent. 
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SAMUEL EDWARD BREW 8TB a Appellant. 

JAPES If. I" ASH ^...Respondent. 



public Health Act 1898. A servant of the Crown is liable 
in fort. Bye- laws made by Commissioners of Health 
under s. 12. Application of Act to Crown Property. 
Meaning of an " occupier " under the Aet. Court of 
Error is bound by the judgment sent up to it by Assistant 
Court of Appeal a* to facts. The Crown, though not 
named therein, is bound by a $tatute unless its rights, 
prerogative or property are affected thereby. 

An appeal from the Assistant Court of Appeal which con- 
firmed the police magistrate's decision and dismissed the case on 
Weby. the ground that the defendant was not an " occupier." 

0. P. Gkrhe, H. W. Usees with him, lor the appellant. 
Only sufficient evidence bad been taken to raise the question of 
law as to whether the defendant was an " occupier." If His 
Honour decided that defendant was an " occupier " then he asked 
fjtat the case be returned to the magistrate tor further evidence. 

( W. H. Gbyavss, G. J. said he was bound by the findings 
of fact that came to him from Assistant Court of Appeal. He 
leferred to the judgments of Mr. Justice Briggs and acting Justice 
Qovdey which said that the facts were not in dispute.) 

The SoUetior General, (0. A. Goodman), said that those 
statements by the Judges were incorrect. He had clearly told 
the Assistant Court of Appeal that only evidence sufficient to 
raise the question as to what was an •• occupier " had been adduced 
before the magistrate, and that if that Court (Assistant Court of 
Appeal) held that defendant was an 'occupier" the case would 
have to be sent back to the magistrate for futther evidence. 

C. P. Clerks acquiesced in bis learned friend's statements. 

(W- H. Gbvavis C. J. considered he was bound by the 
judgments before him. He should not send the case back to the 
Magistrate to take evidence on the other averments in the com- 

C'lint. If he decided the point of law against the defendant 
would either fine him or return the case to the Magistrate 
to do so. ) 

C. P. Claris then urged : (1) Defendant is an "occupier" 
•f the premises. 4< Occupier" means, not what it signifies in 
rating and kindred cases, rather what it is defined as in "The 
notification of Diseases Act, 52, 53 Tie. c. 72. s. 10." In this 
Aet " occupier" means a person having the " management, 
control or charge " of a building. (2) Sections 2 (2), 12, 15, 
17 of " The Prisons Act 1890" and Prison rules Not. 16, 19, 25 
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shewed that defendant— the Gownor of Glendairy Prison— was BMWgfI1 
the person who had " the management, control and oharge " of 1 *™ W8TB * 
that institution. (3) Publio expediency urged the advisability j^h. 
of making defendant liable, for otherwise Government institutions 
Bight become centres of infection. 

(W. H. Gbxatbs said that to lay down that the Grown had 
a right to allow filth to go from its premises, on to neighbouring 
property would be a monstrous proposition.) 

The Solicitor General denied that filth from Glendairy Prison 
erer found its way on to neighbouring property. 

C. P. Clarke continuing. The exemption of the Crown from 
the operation of a statute, in which the Crown was not named, 
only occurred when its prerogative, right, title, or iotereat was in 
question, and that when an Act was passed for the publio good, 
e. g. a Publio Health Act, the King should be bound thongh not 
named therein— Bacon** Abridgement, Prerogative E5 % That being 
so, the servant of the Crown would be liable in respect of something 
done on Crown property of whioh he had charge. 

The Solicitor General (G. A. Goodman) for the respondent (1) 
An " occupier" can only be (a; a legal occupier or (b) a de facto 
occupier, MeClean v Prichard 20 Q. B. D. 287. The << legal 
occupier" can only be the " owner" or " tenant." The defendant is 
neither owner nor tenant of Glendairy Prison. The " de facto 
occupier" can only be one who personally resides in the place.— The 
defendant does not occupy the cells in Glendairy Prison from whioh 
the alleged offensive matter came. As to the meaning: of " occupier" 
see Bent v Roberts 47 L. J. Q, B. 112 and Rex v. KsUtern 5 M and 
S 136. The fact of its being found necessary to define u occupier" 
in the Imperial Notification of Diseases Act shows that that 
meaning cannot legitimately be assigned to the word. (2) Even if 
defendant is an " occupier" the complaint should be dismissed, 
because Glendairy Prison, being a place used for Crown or Govern- 
ment purposes, is exempt from interference by the Sanitary 
Authorities and is free from the Public Health Act 1898 and the 
bye- laws made thereunder. The rule of law is that the Crown or 
government, is not bonnd by a statute unless the Crown is named 
in the Statute. Att. Gen. v Donaldson 10 Mand W 117. Eardcastle 
en Statutes, 

This rule has been applied in construing the following statutes 
in England. 

(a) 43 Eliz. o. 2 whereby rates for poor relief were imposed. 
Mersey Books case 35 L. J.(M.C) 1. Pearson's case (1898) Q. B. 
887. Beg v McCann 8 Q. B. 677. Reg v Shepherd 1 Q. B. 170. 

(b) Income Tax Acts, Comber v Berks etc. L. R. 9 9 
A. C. 70. 

(o) Prescription Act, Perry ▼ Eames L.R (1891) 1 Ch 659 

(d) 8tatute of Limitations. Lambert ▼ Taylor 4 B a 188 

(e) Bankruptcy Acts. Ex parte Pest Master General 10 
Ch. D. 595. 
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itenmm ff) ▼«*** and Measures Acts. Beg. v. Kent JuHim 

JI ^ WB ™ i4Q.B.D. 181. 

Lash (#) Public Health Act 1876. Eomeey Urban Council 

v. JfomsU 66 J. P. 624, 64/. 

The Imperial Public Health Act oovers the same ground 
covered by the local Public Health Act 1898. 
His Honour deferred judgment 

28ft Feby. ▼• H. Ombatbs C. J. This is an appeal from the judg- 

ment of the Assistant Court of Appeal confirming the decision 
ef one of the Polios Magistrates for District '< A," who dis- 
missed a complaint brought by 8. E. Brewster. Sanitary Inspector 
for the parish of St. Michael, againit J. M. Lash, Governor 
of Glendairy Prison, for a breach of a bye-law made by the 
Commissioners of Health, for the pariah of St. Michael under 
the provisions of section 13 (t) of the Public Health Act, 1898 
(1898-3). 

"The section referred to provides that the Commissioners 
" of Health appointed and to be appointed under the authority 
" of this Act shall, from time to time, make such bye-laws as 
" they may deem necessary to ensure cleanliness within their 
" respective parishes and promote the health of the inhabitants ; 
" and the said Commissioners shall submit all such bye-laws to the 
" Board of Health, and to the Governor- in* Executive Commit* 
11 tee for their approval and confirmation, and, on their being 
" approved and ceo finned and published three times in the 
" OfhM Qtzeih, they shall be binding on all persons to whom 
" they relate ; provided that no such bye-laws be repugnant to the 
" laws of England, or of this Island, or to the provisions of 
" this Act." The next sub-section imposes a penslty not ex- 
ceeding the sum of five pounds for a breach of any such bye-laws. 

Under this authority, bye-laws for the rural portion of the 4 
parish of St Michael, where Glendairy Prison is situated, were 
duly msde and published ; and No. 8 of such bye-laws provides 
that " no night soil, washings, kitchen slops, or offensive mat- 
" ter of any kind shall be thrown, or let out upon any plane 
" where the same may be offensive to persona residing in the 
" neighbourhood, or be detrimental to the public health ; and ia\ 
" every such case the occupiers of the premises whence the same 
" issued, or the persons committing the nuisance shall be held 
" responsible." 

On the 28th November last the appellant preferred a com- 
plaint before one of the police magistrates for St. Michael 
against respondent, " for that he being the occupier of certain 
" premises commonly called or known as Glendairy Prison, sit* 
" onto in the rural portion of the parish of St. Michael, there 
" was on the 8$th day ef September 1902 let out from the said 
" premises offensive matter upon a place in the said rural 
"portion of the parish of St. Michael, offensive to persons 
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" residing in the neighbourhood and detrimental to the public 
11 health, contrary to No. 8 bye-law made by the Commissioners # 
" of Health for the parish of St. Michael for the rural portion i lA inr 
11 at the laid parish." This complaint was dismissed on the 
merits, and the dismissal was confirmed by the Assistant Court 
of Appeal on the groand that respoadent waa not an " occupier " 
within the meaning of the bye-law. The president of the Assie* 
tant Oonrt of Appeal (l£r. Briggs), atates in the reasons for 
judgment sent np with the case that " the allegations in the 
" complaint, except that the defendant was the oeonpier of the 
f< premises, were admitted by the eonDsel for the defendant/* 
and another of the judges, (Mr. Gowdey), states u the facts are 
not in dispute." The material facts an that the respondent 
is the Governor of Olendairy Prison, situated in the rural part 
of St. Michael's Parish, and is the principal resident officer* 
He has the management and control of the prison, and resides 
in official quarters, which form part of the northern boundary 
of the prison ; the removal of these quarters would leave a gap 
in the prison wall. To these quarters there are two entrance*, 
Ike main or front entrance being outside the prison walls, the 
other, being within. Olendairy Prison is surrounded by high 
walls. On its southern side, and contiguous to it, is a piece 
ef government land, which waa enclosed by a wall, but te which 
access can now be gained awing to a portion of the wall havieg 
fallen. The southern wall of the prison forms the northern watt 
of this land, through the entire length of which runs aguffy. 
This gully continues through private lands, after leaving the 
government land referred to above, and water raining over its 
Bottom, finds its way eventually into the Constitution River. 
In the southern wall of the prison is a hole through which the 
prisoners' bath water is sent by means of a cemented gutter; 
which is outside the wall, into the gully referred to above! 
Fear this hole, on the inner or prison side, are kept tube into 
which excreta is emptied, tubs with disinfecting fluid, and pun- 
Aeons into which arise is emptied. On the 26th September 
last, appellant entered the government land above referred tov 
through one of the breaches in the wall, and went near to the 
trench inte which the cemented gutter empties itself. Whilst 
there he saw three lots of offer give liquid filth followed by 
"waves of urine " come rushing down the gutter into the gully, 
and, after describing the insanitary oonditiona existing in the 
gully in the vicinity of the place where the cemented gutter 
empties itself, appellant continues as follows :— 

" The liquid matter trickles slowly through tbe gully, andl 
4 I met with some of it at the Gully House, and it must even* 
11 tually go into the Constitution River from all I can gather. 
" This gully leads into the pool by the Bridge Road^ and I have 
•• noticed that even in dry weather this pool is still there." 
The Gully House and Bridge Road, aa I waa informed by both 
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the Solicitor General and Mr. Clarke, and as a matter of oommon 
knowledge, are situated some little distance from the boundaries 
I*MH. •' t* 16 Crown l ftn ^ fl - The eonrae which, according to appellant, 

fiie liquid matter mast take, (is first through fairly densely 
inhabited districts, next into the cemented drain which runs 
pass Queen's House, and then into the Constitution Hirer and 
the Careenage. 

The questions which have been argued by Mr. Clarke, coun- 
sel for the appellant, p and by the Solicitor General, counsel for 
the respondent, are ( 1 ) was respondent an occupier of Glendairy 
Prison within the meaning of the bye- law ? And (2) if so, was 
he exempted from liability because he was a servant of the Crown, 
and Glendairy Prison and the adjacent land were Crown property 
used for the service of the Crown, and the Crown was not named 
in the Public Health Act, and was not therefore bound by it, 
or by bye-laws made under it ? 

The word occupier is not defined by the Public Health Act, 
1898, nor by the bye-laws made thereunder. It will be necessary 
therefore for this Court to say what construction it should bear 
for the purposes of the bye-law under which the complaint wss 
preferred. 

The ordinary rule of construction is that " the meaning of 
" ordinary words, when used in Acts of Parliament, is to be found, 
" not so much in a strict etymological propriety of language, nor 
" eren in a popular use, as in the subject or occasion on which 
" they are used, and the object which is intended to be attained." 
[2?. ▼. Hall (1822) 1 B. 6 0. 136.] This rule is not affected 
by the fact that the bye-law is of a penal character. In Lyons' 
ease [Bell C C. 45 1 the court said " A hundred years ago statutes 
" were required to be perfectly precise, and resort was not had to 
" a reasonable construction of the Act, and thereby criminals were 
" often allowed to escape. This is not the present mode of oon- 
"struing Acts of Parliament. They are construed now with 
** reference to the true meaning and real intention of the Legis- 
•' lature." The bye-law No. 8, the validity of which is not 
impugned, is subject to the same rules of construction as if it 
formed part of the Public Health Act. The cases of Mo Clean v. 
Pritchard (1887) LB. 20. QB.D 285; Bent v. Roberts (1877) 
47 U.Q.B. 112; and R. v. Inhabitants of KeUtern (1816) 5. 
M. & 8. 136, cited by the Solicitor General with reference to the 
construction to be placed on the word occupier, afford no guide, 
because the particular statutes in which the word was used differ 
widely in their object from the bye-law under consideration. 
I must look to see what the object of the bye-law is, and then 
construe the word with refence to suoh object. The object of the 
bye- law is to ensure cleanliness and to promote the health of 
persons residing in the neighbourhood by forbidding the throwing 
or letting out from any premises of any offensive matter. [The 
tee of the word premises in the bye-law is descrying of notice ; 
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% is a word of wider moaning than house or building], Thia B BaW8nB 
object would be more likely to be attained if the responsibility ## 
for teeing that the bye- law was observed was thrown upon a t,a«w 
person residing upon the premises, and upon one who, in case of 
a breach, could be ascertained with certainty and prosecuted. 
The tenant is not necessarily a resident; the owner frequently 
is not one. In many oases, therefore, it would be difficult to 
ascertain who was the owner or tenant; but there would be 
little or no difficulty in ascertaining who was the person in 
residence, who had the immediate oharge, management, or control 
of the premises. I am therefore of opinion that to give effect 
to the true meaning and real intention of the framers of the 
bye-law, the word occupier may properly be construed to include 
a person residing on the premises and who has the immediate 
charge, mangement, or control thereof. This construction is not; 
in my opinion, inconsistent with the ordinary meaning of the word 
41 occupier," nor does it unduly extend such meaning. It is also 
substantially the meaning given to the word by the Imperial 
Parliament in the 16th section of the Infectious Disease (Notifi- 
cation) Act. 1889(52 4 58 Vict. o. 72) to which Mr. Clarke 
called my attention. 

Is the respondent, in his character as Governor of Glendairy 
Prison, the person in residence, who has the immediate charge, 
management, or control of the prison ? I think he is. The quarters 
occupied by him are a part of, and not separated from the prison. 
Section 2 of the Prisons Act (1890 — 41) defines prison to include 
" the buildings occupied by prison officers for the use of the 
prison ;" he is required " to reside in the prison" (Rule 16) ; and 
is forbidden letting for hire any room or portion of " the residence 
allotted to him in the prison" (Rule 16) ; he is «* responsible for 
every relaxation or infringement of the Rules (Rule 18); the 
" care, safe custody, and superintendence of the prisoners are 
vested in him, and his authority shall extend over all the officers of 
the prison*' (Role 19) ; he shall " enforce cleanliness in the prison* 9 
(Rule 25) ; he is " responsible for all stores, etc,, and for all 
deficiencies in the same ; (Rule 89) ; and he is " required to keep 
the keys of the prison during the night time" (Rule 58). 

The next question I have to consider is whether the respondent 
is bound by the bye law, seeing that Glendairy and the adjacent 
land are Grown property used for the services of the Crown. The 
respondent is a servant of the Grown, and the Grown is not named 
in the Publio Health Act. The proposition that Glendairy Prison 
and the adjacent land were Grown property used for the services of 
the Grown was accepted by both counsel, but as under Section 
10 (1) of the Executive Committee Act (1891 — 55) " the person 
" and the lands, buildings and hereditaments thereto respectively 
" appeitaining and belonging, are vested in the Executive Com- 
41 mittee and their successors in office for sn estate in fee simple ia 
41 possession in trust for the publio of the island/ 1 1 briefly refer to 
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Ami authorities for the proportion. I find it stated in chapter 8 of 
Vol iii of Blaekstoue's Commentaries that u it is a principle of la* 
" founded on a due regard to the publio liberty end welfare that e 
M feel can be erected only by the authority of Pari lament, and the 

* atone policy has also established the doctrine that when once 
" erected it belongs to the Sovereign, thereby placing it node* the 
" general control and protection of the same executive power from 
" which emanates, in contemplation of law, the whole administration 
"of civil and criminal justice." 

It is also stated in Vol* iv. pp* 28* 29 of Bacon's Abridgment 
(Tth Bdi) " all prisons er gads belonging to the King although a 
" subject may have the oustody or keeping of them/' and " although 

* divers lords of liberties have the custody of prisons, and some in 

* fee, yet the prison itself is the Kxngnpro bono puUioo." Chombr 
T B$rh Jmticm ( 1863) L, R. 9 A pp. Casts 71 is also in point 

The Solicitor General has urged that the principle of law in 
that the Crown, including its servants, is not bound by a statute 
unless it is named therein. This statement of the law is, in my 
opinion* too bread and requires modification. The true principle is, 
I think, to be found in Bacdn's Abridgment (7th Bd.) vi vol. p. 462 
and is thus stated " Where an act of Parliament is made for the 
M public good, the advancement of religion and justice, and to 
" prevent injury or wrong, the King shall be bound by such Act 
" though not particularly named therein ; but where a statute ia 
" general, and any prerogative, right, title, or interest is divested 
" er taken from the King, in saeh case the King shall not be bound 
•* unless the statete is made by express terms to extend to him. 9 ' In 
imptrU Port Master General, re Borehaat (1870) L. B. 10 Ch. p. 
601, Jessel M.R., after citing the above passage from Bacon, added, 

* This ia the general rule." The law as stated by Bacon* hue 
therefore been adopted by a very able judge. It is also stated hi 
Maxwell on the Ieterpretetron of Statutes (1st Bd.) p. 112 "the 

* Crown hi not reached except by express words or by necessary 
" implication in any ease where it would be ousted of an existing 
m prerogative," and on page 118 u where neither its prerogative, 
u rights, nor property were in question* it would eeem that tbO 
" Crown would not be considered as excluded from the operation; 
*af a ststutev" 

Tho case in which it has been held that the OroWn waa 
betted, although not named therein, are fairly numerous ; and a 
Jofarence to them h to be (bund io the third edition of Hardoastte 
en the Construction of Statute Law pp. 895-401, and Bacon's 
Abridgement, vol. vL» pp. 46fi> 488, It ia not necessary for ma- 
ts refer to those ease* in detail. It is sufficient to aay that they 
support the principle tontained in the first part of the passage 
from Bacon oitrid above. 

The cues cited by the Solicitor General, namely, the Jfereoy 
Jasfit Cm$ (1884) 11 U L.C. 448; Powrttm v. Holkorn tTmon 
fle***» I» B>(1S#8) 1 Q>B,»t; £*/ t Sfcpfer* 



(1841)1. O.B. 170; B*§ p X*C*m{lM) t.R. 3. Q. B.141; BbWW1 ^ 

Coomber p 2fcr*t **<«**( 16«a> L.B. 9. Q. B. 71 ; Ry p Justices 9 

of Kent '1889) L. R, 24 Q. B. D. 181 ; Horn**? Urban Council p. l^h. 

JfawwflL. R, (1902) 2 K- B. 79; Perry p. Ami L. R. (1891) 

1. Ch 657 ; Postmaster Gourd (1879) L. R. 10 Oh, D. 595 ; and 

the well-known principle, ill nitrated by several cases, that the 

Statutes of Limitation do not bind the Grown, as it is not named 

therein, fall, in my opinion, within the latter part of the passage 

front Bacon, and afford ample illustration ef the principle that 

" where a statute is general, and thereby any prerogative, right, 

« title, or iatereit it divested, or taken from the King, in such case 

" the King shall not be bound unless the statute is made by express 

11 Word* to " extend to him.' 9 I shall briefly refer to these cases. 

In the Mersey ^"** o* 8 * 5t wt * **** ihmt P^petty in the 
occupation of the Crown, or in that of persona using it exclusively 
tor the service of the Grown, was not liable to be rated for the poor 
under 48 Elixabeth c. 2. In Pearson r. HoUom Union Assessment 
Committee it was held that premises occupied by a Tolunteer Corps 
for the service of the Grown were not liable to rates. In M. p 
Shepherd it was held that the Governor of a prison was not liable 
to be rated for the relief of the poor in respect of the occupation of 
a house and garden which were within and a parcel of the prison. 
In R. p. MeCann it was held that certain Commissioners of Works 
who were authorised to construct a bridge and take the tolls, were 
not liable to be rated for the relief of the poor as they were in 
occupation of the bridge as serraota of the Crown. In Coomber p. 
Berks Justice* it was held that the Juftfoeeof Berks were not 
liable for income tax in respect of Astfize Courts and a Police 
Station, because those buildings were used for Grown purposes. In 
R. 9. Justices of Kent it was held that the Justices of Kent had no 
jurisdiction to entertain a complaint agatost a postmaster for having 
in his possession an unjust scale because the scale was in his 
possession, as postmaster, and was the property of the Post 
Office. In Bornsey Urban Council ▼. Bsnneit it was held that 
certain real property occupied by a Volunteer Corps, for the 
purposes t>f the Crown, was not liable to be rated for paving a 
street on which the property abuts. In ferry v. Fames decided 
in 1891, it was held that a prescriptive right to the access of light 
over the site of property which had belonged to the Crown to the 
year 1886 could not be claimed ; and in ex pert*, the Postmaster 
General, it waaheW that the property of a bankrupt was bound 
by an extent issued by the Crown, the provisions of the Bank- 
ruptcy Acts notwithstanding In afl these easea the ground of 
the decision was that the Crown was not named in the particular 
statute governing the cane. 

The second question then I most determine is, whether the 
bye-law interferes with any prerogative or right of the Grown, If 
H does, then the Crown and the respondent, who is a servant of 
the Crown, are not bound thereby, because the Grown is not 
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Brnvwaru mentioned in the Public Health Act, nor in the bye-lws made 
* thereunder. On reference to the appellant's e?idenee it will be 

1 A k*w seen that the offensive matter, which was discharged from the 

prison on the 25th September last, was discharged first upon 
adjacent Crown property, and thenoe on to private lands. I can 
find no common law right on the part of the Grown to let out 
from its premises upon lands of its subjects matter which is 
offensive and detrimental to the pnbiio health; nor can I find any 
statute which confers snob a right, and no such right has been 
shown by the Solicitor General to exist. I am therefore of opinion 
that as the bye-law does not out oust any existing prerogative 
or right of the Grown it binds the Crown, and the respondent. 
The doctrine that " the King can do no wrong," which protects 
the King from prosecution, affords no protection to his servant. 
In Fsathsr v. The Qusms (1865) 35, L.J.Q.B. 209 Coekburn C.J., 
said " no authority is needed to establish that a servant of the 
" Crown is responsible in law for a tortious act done to a fellow 
" subject, though done by the authority of the Crown — a position 
" which appears to us to rest on principles which are too well 
" settled to admit of question, and whioh are alike essential to 
" uphold the dignity of the Grown on the one hand, and the 
" rights and liberties of the subject on the other." 

I therefore reverse the decision of the police magistrate, and 
also that of the Assistant Oouit of Appeal, and I convict the 
respondent and order that he pay a penalty of one pouod within 
7 days, one half of which is to be paid to the appellant, and the 
residue to the Commissioners of Health for the parish of St 
Michael. I further order that the costs of the police mag- 
istrate's Court, of the Assistant Court of Appeal, and of this 
Court be paid by the respondent. I have searched for prece- 
dents and I find that in 1861, in the case of Phillips v Phillips 
before a police magistrate for assault, the oomplaint was dis- 
missed with costs ; complainant appealed to the Assistant Court 
of appeal, which was then constituted of two Judges, and 
those Judges differed in opinion, thus leaving the decision of 
the magistrate in force; complainant then appealed to Error, 
and Sir Bowoher Clarke, C.J. reversed the decision of the 
magistrate, oonvicted the respondent, and fined him 2 shillings. 
I further find that in 1862, in the case of JEUcock p. Bsem, 
Vestry Clerk, before a police magistrate, for refusing to allow 
complainant to make exacts from the Vestry Books, the com- 
plaint was dismissed with costs. This decision was confirmed 
by the Assistant Court of Appeal; but on appenl to Error, 
Sir John Sealy, Acting Chief Justice, reversed the decision of 
the Magistrate and the Assistant Court of Appeal, and oonvic- 
ted the respondent* and ordered him to pay a fine of five shil- 
lings and oosUt 
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JULIUS BRANKEE Appellant. 

J. W. WILLIAMS Respondent. 



Appeals from Assistant Court of Appeal to Error. Notice 
must be given to respondent within 14 days from date of 
decision, as well as entering into bonds. 

This was an appeal from the Assistant Court of Appeal to, jgQg, 
decide whether what the appelant had done amounted to a «* 

" keeping " of pigs within the meaning of the Public Health Act 20ft 

C. P. Clarke for the respondent, raised the objection in 
limine that his client had not received a proper notice of appeal, 
inasmuch as the notice had not been given within 14 days after 
the date of the judgment of the Assistant Court of Appeal but 
19 days after. 

G. A. Field for the appellant, admitted that notice of appeal 
had not been given to respondent until after the eipiration of the 
14 days, but submitted that it was not necessary that the 
notice should be given within that period, provided that the 
bonds had been entered into within that period. Under the 
Assistant Court of Appeal Aot 1886 it was expressly provided 
that the party infrncUng to appeal should give notice of his 
intention to the other party within 14 days, but in the Acts 
of 1891 and 1900 the words "within fourteen days" were 
emitted* the sees in those Acts relating to appeals to Error 
providing that the person intending to appeal should give notice of 
his intention to the other party and should also within foutteen days 
after the decision was given, enter into a bond to prosecute 
hie appeal. The omission therefore in the later Acts of the 
words •* within fouiteen days" amounted to a repeal. Again* 
the section in the later Acts dealing with appeals to the 
Court of Chancery, pro? ided that the person intending to appeal 
should, within fourteen days after the decision was given, give 
notice to the other party of his intention to appeal, and should 
also within the sane period enter into a bond to prosecute his 
appeal; so that if that section was contrasted with the one 
relating to appeals to Error it was clear that a distinction waa 
made and that the Legislature did not intend in the case of appeals 
to Error that the notice to respondent should be limited to 14 days. 
As long as the notice was given within a reasonable time — this being 
a question for the Court, that was ail that was required. In this 
case 19 days was a reasonable time looking at the facts of the case. 

"W. H. GaiAVss, G. J. said that he was of the opinion that 
both the notice must be given and the bond executed within the 14 
days. The appeal must be dismissed with costs on the ground 
that no proper notice of appeal had been given. 
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SAMUEL BOXILL Appellant. 

JOHN R. BOWEN Respondent. 

Action of Trover and Conversion. A sale in a shop in 
Bridgetown is not a sale in market overt. 

This was an appeal from the Assistant Court of Appeal eon* 
mm firming the decision of the Police Magistrate. 
STflt July. The facts are briefly as follows. Boweo sent 1 1 molasses pun- 

cheons to a cooper, Woodroffe, to be repaired. About a week after- 
wards he went to Woodroffe* s and only saw 5 puncheons, Woodroffe 
telling him that the other 6 were at another shop. In consequence 
of information received, Bo wen again went to Woodroffe, who ad- 
mitted selling— the 6 puncheons to the appellant. Respondent then 
applied to appellant to deliver up the 6 puncheons, but he refused 
to do so on the ground that he had bought them bona fids. 
Respondent said that he had not given Woodroffe authority to sell 
the puncheons, but this was disputed. The magistrate ordered 
Boxill to return the 6 molasses puncheons, or, pay their value! 
£3:2:6 and costs 6/- and be appealed. 

The Assistant Court of Appeal agreed with the magistrate and 
delivered the following decision : — " The 6 molasses puncheons in 
" question were placed by John R. Bowen, respondent, in the 
" hands of John Francis Woodroffe, a cooper, to repair. He puts 
" them in order, and, as appears to us, without any authority of the 
" owner, sells them to a third party, Samuel Boxill. The proceeds 
-< (£ 3 : 2 : 6) he applies to his own use. There is a conversion of 
" the respondents goods by the sale of them to the appellant 
" without any authority from the owner. A purchaser of goods 
" privately sold to him by a person not having the right to dispose 
" of them is frequently liable to the owner of the goods and 
" may be required to deliver them up or pay their value ; and we 
" consider Soetehman v. Maehin 2 Starkie 311 to cover the present 
" case. The court is of opinion that the decision of the polios 
" magistrate should be confirmed." The appellant went to Error. 

The Solicitor General (C. Packer) for the appellant in Error 
urged— 1. That the respondent gave the cooper a power to sell. 

2. That it was a purchase in " market overt." A sale by a 
party who deals in any particular article would constitute a sals 
in " market overt," and* shop in Bridgetown might be considered, 
by long prescription, " market overt." 

Sib R. B. Chrii C.J. A shop in Bridgetown could not be 
considered market overt, but that, even supposing it to be so, the 
law of market overt would not apply in this case. 

As to the evidence, that of the cooper was evasive and incon- 
sistent. The deoision of the Court must be confirmed with costs, 
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PUN N BTT Appellant. 

MAPP et at Respondents. 

The Jurisdiction of magistrates and petty debt judges is taken 
away if a bona fide question of title to realty is raised. 

This was an appeal from a decision of Thornhill P.M. of J363. 
District A in a complaint laid before him for trespass, which he — * 

dismissed on tbe grouond that, a bona fids question of title being 21st April. 
raised, he had no jurisdiction. The complainant appealed to the 
to the Assistant Court of Appeal, which cod firmed the decision of 
the magistrate. The complainant then appealed to Error. 
The followiug is the decision of Thornhill P.M. : — 
" The law declares that, if a question of title should arise in 
" the comae of proceedings under the Act for affording redress in 
" cases of Minor Trespass, the magistrate should not have juris* 
" diction. I have gone thus far to form an opinion as to whether 
11 tbe question of title was a bona fide question contemplated by 
" the law, and I am of opinion that the solicitor for the defen- 
" dants has satisfied me that ho had good grounds for raising 
" the question, and I therefore put the case out of Court for want 
" of jurisdiction." 

The decision of the Assistant Court of Appeal is as follows : — 
" This was a complaint against the respondents for trespass. 
" Tbe magistrate, after taking evidence in the. case, put it out of 
" Court on the ground that he had no jurisdiction to proceed with 
" it, and an appeal has been made to this court. The Act giving 
" the magistrate jurisdiction in cases of minor trespass expressly 
" restricts that jurisdiction to cases in which "tbe damages claimed 
" shall not exceed the sum of foity shillings, and in which no ques- 
41 tion of title to any lands shall arise in the course of the proceed- 
" ings." " Now in this case, such a question of title appears to us 
" to have been fairly raised. Isabella Douglas Anderson comes 
" forward and puts in a claim, as part owner of the property, 
" in respect of which the trespass alleged in the complaint 
" was committed, and she says on her oath that George Mapp, 
"the principal respondent, %as acting in what he did, at her 
" request and by her authority. She puts in a deed in support 
" of her claim, and the claim in fact is admitted by the appellant. 
" It was not, we think, *ithin the province of the magistrate to 
" enter into any investigation of the right which she claims, for 
" the purpose of determining whether or not it is sufficient in law 
" to warrant the acts and things done by George Mapp, and those 
" acting with him, on her authority. A question of title having 
u arisen in the course of the proceedings, the magistrate, in our 
" opinion, had no authority under the acts*' for hearing and deter- 
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Ptonbtt " m "" n £ the complaint" preferred by the appellant, and could only 
v " come to the conclusion he did of patting the case out of Oourt 

Mapp " f<> r want of jurisdiction. We confirm the magistrate's decision 

11 with the costs of appeal, 12/4." 

In the Court of Error, S. F. Hewitt appeared for appellant. 

3m R. B. Cliikb C. J. This is a case which has arisen un- 
der the " Act to afford summary redress in cases of Minor 
Trespass"— and as it is the first time there has been occasion to 
consider in this Court a question of the kind, it will be well to 
enquire what is the nature of Trespass, and what is the kind 
to which the Act applies. 

The word Trespass, in its largest sense, signifies any trans- 
gression against the law of nature, of society, and of the law 
under which a man lives, whether it relates to his person or his 
property, — and, in general, any wrongful act of one man, by 
which another is injuriously affected or damnified, is a transgression 
or trespass in its largest sense. 

But the word has another and more limited meaning— and 
it is in this sense that it is used in the Act alluded to— and mere- 
ly signifies an entry into another's land or house without lawful 
authority, and doing some damage, however inconsiderable, to his 
real property. Every man's land, in the eye of the law, is enclosed 
and set apart from his neighbour's by "an ideal and invisible 
boundary, existing only in contemplation of law" ; every entry, 
therefore, on it, unless with leave, or for certain lawful purposes, 
is an injury, for satisfaction of which an action will lie; in which 
the quantum of that satisfaction is determined by considering 
how Jar the offence was wilful or iodavertent, and estimating the 
value of the actual damage sustained. This is the principle on 
which the law acts for securing to everyone the complete and 
uninterrupted enjoyment of his own, and the action for damages is 
the only remedy used at Common Law for trespass on real property. 

To afford a more prompt and inexpensive remedy in cases of 
trifling importance, the Act for the " redress of minor trespasses " 
was passed. It is an Act which transfers to an individual authority 
to inflict, by summary process, a penalty by way of damages in 
cases which, before its enactment, could only be assessed under 
the protection of that great palladium of rights— trial by jury. 
It is, therefore, to be construed strictly and not to be oarried beyond 
its terms and object of the Legislature in passiog it. 

Now it, in terms, precludes the magistrate from entertaining 
any case in which " title to land " arises, the oause of which 
special exemption I shall state presently. It also, from the nature 
• of the trespasses it has referenoe to, equally excludes him from 
entertaining any other than those relating to real property which 
are actually unlawful in their inception ; that is, made without 
the consent of the owner, or, made for an unlawful purpose, in* 
jurious, in the estimation of the law, to the peaceable possession 
and complete enjoyment of suoh property. It is in fact confined to 
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oases in which the original entry is unlawful, and in whioh the r 
quiet possession and peaceable enjoyment of real property is * 
invaded — and the two requisites to the exercise of jurisdiction Mapp. 
under the Act are, that it is a trespass, that is to say an 
unlawful entry on the land or house of another; and that it 
is of "minor" importance. The reason of the special exception 
in relation to " title to land " is, not because sueh an entry 
and claim could be deemed a minor trespass, but, because one 
of the modes by which the law allows land to be claimed, in order 
that the right to it may be tried by a jury, is by simply making 
an entry on land and asserting the right of property in it— which 
being the very kind of trespass, where no such claim is made, the 
Act was designed to prevent ; a difficulty might hive arisen had the 
Aet been ailent on the point. It is, therefore, by no means to be 
inferred from this exception that it is the only defence to a com- 
plaint of trespass under the Act, or, the only kind of trespass 
exempted from the jurisdiction given by the Aet ; there are numer- 
ous cases of trespass for whioh an action will lie, which have 
no reference to " title to land," bnt which are equally out of the 
jurisdiction oonferred by the Act— and this case illustrates one 
class of them. 

It appears from the evidence before the magistrate that the 
appellant is an executor and guardian of the children of one Diana 
Milliard, who left all her property to her children— that he has 
occupied the house, their property, since 1858 and charges himself 
with the rent- that be states he maintains them— that to none of 
the children has he given anything since I860— and to Isabella, 
whose age he does not know, but, who is shown to have been bap- 
tised in 1889, he has given nothing since 1854. It would seem that 
Isabella, wishing for a picture which had belonged to her mother 
and passed under her Will to her children, but which the executor 
says he sent to auction and bought in for himself, went to the house 
and took the respoodents with her in order to obtain it — and then 
the circumstances took place whioh form the subject matter of 
the alleged trespasses — the right of Isabella as part owner of the 
house and consequently her right to take the respondents with her 
into the house, is admitted. I think, therefore, it can scarcely be 
said to be a trespass in which " title to land " arises ; but, how- 
ever this may be, there can be no doubt that the facts, put in 
evidence before the magistrate, show that questions wholly irre- 
spective of the right of entry, even if that had been disputed, arose 
in the case, which ought to be considered with a view to any 
proper decision on the subject aod whioh took the ease altogether 
from the class of " minor trespasses" in which alone the Act gives 
him jurisdiction. 

It was, however, contended on behalf of the appellant, that 
it is a principle of law that while an entry on land may be lawful 
in itself, the party making it may, by subsequent wrongful acts, 
become a trespasser ab imtw\ and that the Assistant Court of Appeal 
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p should hare applied this principle in favour of the appellant. But 

^; a prior question necessarily arose, whether, supposing the rule 

Hjipp. applicable in point of law, the magistrate had jurisdiction under 

the Act to' entertain the eaae on this ground ? And I am of 
opinion that the fact of the entrj being admitted to be lawful and 
toe subject matter of the trespass complained of, haying relation 
toother questions than the peaceable and quiet possession of 
real property, at once deprived the magistrate of all authority to 
decide the case. If a trespass has been committed, on which X 
am not called on to deliver an opinion, it is manifestly mixed 
up with important questions proper to be taken into consideration 
by a jury, but into which I ha? e no right to enquire, because it 
could not in any riew be held to be a case of " minor trespass/* 
I Tory much question whether the Act gives jurisdiction in any 
case, in which it shown or admitted that the entry is lawful 
and in which the facts relied on as constituting a trespass 
involve any claim of right of any kind, other than the simple' 
one of the pe a cea b le enjoyment of our land. It is, however, 
unnecessary to decide this point in this case. It is enough for 
me to be satisfied that this case is neither one of simple trespass 
on real property— nor is it one of minor trespass ; there was, 
therefore no jurisdiction in the magistrate to entertain it and, 
without discussing the reasons given for the judgment of the Court 
below, I think their decision right in affirming that of the magis- 
trate. I therefore dismiss the appeal with costs. 
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